COMMENTS AND RESPONSE FOR PROPOSED REGULATIONS
REACTIVATION OF EXPIRED LICENSES
CoMMISSION WORKSHOP: OCTOBER 29, 2009

INFORMAL COMMENT PERIOD

On October 19, 2009, staff distributed to the public the draft text regarding the reactivation of an
expired license, and the surrender and abandonment of state gambling licenses.

As of October 27, 2009, written comments were received from the following:

Bureau of Gambling Control
David Fried, Oaks Card Club
Joy Harn, Bicycle Casino
Mark Kelegian, Crystal Casino
Alan Titus, Artichoke Joe’s

The following comments refer to the draft text dated October 19, 2009.
General

Comments

(1) Fried: Several subsections of the regulation [(c), (e), (g), and (i)] conflict with recently
approved AB 293, which takes effect January 1, 2010. AB 293 imposes the following
requirement on the Commission:

(s) By December 31, 2011, provide procedures, criteria, and timelines for the
processing and approval of applications for the licensing, temporary or interim
licensing, or findings of suitability for receivers, trustees, beneficiaries, executors,
administrators, conservators, successors in interest, or security interest holders for
a gambling enterprise so that gambling enterprises may operate continuously in
cases including, but not limited to, the death, insolvency, foreclosure,
receivership, or incapacity of a licensee.

Staff Response: The regulations required pursuant to AB 293 are directed toward
cardrooms in operation at the time of the death, insolvency, and so forth, of the licensee
(the regulations are required “so that gambling enterprises may operate continuously™).
This draft regulation applies only to situations in which the license has been surrendered
or has expired, and the cardroom is therefore not in operation. These regulations do not
conflict with AB 293 because the two sets of regulations will address different
circumstances.

(2) Titus: The Gambling Control Act does not allow for reactivation of expired licenses. Some
California licensing acts allow for inactivation and reactivation of licenses, and other allow for
reinstatement of expired licenses, but the Legislature did not authorize either of those in this Act.
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Allowing reactivation of licenses that will be surrendered or will expire in the future would be
improper. Allowing licenses which long ago were surrendered or expired to now be reactivated,
especially to be reactivated by new owners for a new facility in a new location would violate the
statewide moratorium on new cardrooms imposed by section 19963 of the Act and raise public
concerns about expansion of gambling.

Staff Response: The Commission is well within its authority under the Gambling Control
Act and authority provided by state agencies by the Administrative Procedures Act to
adopt the proposed regulations. A detailed response to these concerns is provided in the
discussion below.

Section 12002 (j)

Comments
(1) Titus: Suggest the use of “relinquish” rather than “give up.”

Staff Response: In the interest of the “plain English” requirement of the Administrative
Procedure Act (Government Code section 11346.2(a)(1)), staff recommends that “give
up” be retained.

Section 12349, subsection (a)

Comments

(1) Titus: We do not think a license can be surrendered after it has expired or after any grace
period has expired. Once a license has expired and there is no vested right to activate it, the
licensee possesses no rights and has nothing to surrender.

Staff Response: Staff recommends deletion of the phrase “at any time” to clarify that a
license can only be surrendered while in active status.

(2) Bureau: Because the Commission’s proposed language would make the surrender of a state
gambling license subject to Commission approval, the Bureau requests that the text be amended
to read “An owner-licensee may propose to surrender a state gambling license....”

Staff Response: Staff recommends this comment be accepted and the text changed
accordingly.

The revised subsection (a) will read “(a) An owner-licensee may propose to surrender a
state gambling license. In order to propose a surrender, the owner-licensee must notify
the Commission in writing of the request to surrender the license.”
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Section 12349, subsection (b)

Comments

(1) Titus: this section is inconsistent with subsection (a). Subsection (a) allows a surrender at
any time; subsection (b) treats a surrender as only an offer of surrender and requires Commission
approval.

Staff Response: Staff recommends that subsection (a) be amended to clarify that the
licensee can propose a surrender. Subsection (b) will still require Commission
acceptance of the surrender.

(2) Titus: The Commission does not have the authority to license someone who has closed a
cardroom and ceased the activity for which the license was expired.

Staff Response: If the State has an interest in pursuing disciplinary action against a
licensee, the Commission has the authority to reject a proposed surrender and to require
the disciplinary action be seen through to its conclusion. For comparison, Business and
Professions Code section 19869 prohibits an applicant from withdrawing his or her
application after the Bureau of Gambling Control has made its final report to the
Commission, thereby requiring the Commission to take final action in order to have a
denial of an application on record. Similarly, the Commission may wish to reject a
proposed surrender and continue with any disciplinary proceedings in order to have the
outcome on record.

Section 12349, subsection (c)

Comments

(1) Titus: This section is unclear. The subsection is intended to apply only to licenses
surrendered or expired after the effective date; however, the wording applies to the reactivations
and does not require that the expiration date be after the effective date.

Staff Response: Staff is amenable to changing the language of the text so that the intent
is clarified. This subsection is intended to apply only to surrenders or expirations that
occur after the effective date of the regulation.

(2) Titus: What time period for reactivation would apply to a license surrendered before
expiration? Would reactivation have to occur within 12 months of surrender?

Staff Response: Reactivation requests would need to occur within 12 months after the
expiration date of the license, not the date of surrender. Licenses are generally issued for
a two-year period. If a license were to be surrendered 6 months into the license period, a
12 month deadline for reactivation from the date of surrender would fall within the period
in which the license would otherwise be active. It would be a waste of state resources to
require a renewal application to reactivate the license before a renewal application would
otherwise be due had the license not been surrendered.
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(3) Titus: The phrase “expired by operation of law” is confusing. Licenses expire under the
terms under which they were issued, not by operation of law.

Staff Response: Staff is amenable to deleting the phrase “by operation of law.”

(4a) Titus: This section institutes an inactive period for license. There is no statutory authority
for this. The Legislature specifies when it intends to allow license holders to inactivate their
licenses. The Business and Professions Code specifies at least 13 instances where the
Legislature has explicitly provided for inactivation of licenses in various other licensing
programs. The Gambling Control Act does not contain similar language authorizing the
Commission to adopt such a program.

(4b) Titus: The Act does not authorize the proposed reactivation of “surrendered or expired”
licenses. The Legislature specifies when certain licenses can be renewed late or when expired
licenses can be reinstated. There are at least 45 licensing programs in the Business and
Professions Code that allow for renewal or reinstatement of expired licenses. These statutes
specify a time limit and other conditions under which this will be allowed. The Gambling
Control Act does not authorize late renewal, reinstatement of expired license, or reactivation of
an expired license.

Staff Response: Government Code section 11342.2 provides that a regulation is valid if
not in conflict with the statute being implemented and if reasonably necessary to carry
out the purposes of the statute being implemented. An Office of Administrative Law
regulation, Title 1 CCR Section 14(a)(2) includes in an agency’s authority to adopt a
regulation any “statutory power that grants a power to the agency which impliedly
permits or obligates an agency to adopt, amend, or repeal the regulation in order to
achieve the purpose for which the power was granted.” (Emphasis added.) Explicit
statutory authority is not required in order for an agency to adopt regulations, as long as
the regulations are not in conflict with the statute and are reasonably necessary to carry
out the purposes of the statute. The Gambling Control Act refers to a “surrender” of a
license, but provides no guidance as to the procedures for surrender or to a surrender’s
legal effect. This regulation is necessary to provide clarity to the statute. Furthermore,
because the Gambling Control Act provides no guidance as to the expiration of a license,
other than to prohibit operation of the cardroom until the license is renewed (Business
and Professions Code 19874), regulations are needed to clarify the effect of an expiration.
Allowing a reactivation of an expired license does not conflict with any existing statutory
provision.

Additionally, the authority granted to the Commission by Business and Professions Code
section 19824 is very broad, authorizing the Commission to exercise “all powers
necessary and proper to enable it fully and effectually to carry out the policies and
purposes of this chapter...” (emphasis added). This is significantly broader authority
than is provided to other licensing boards and commissions, and allows the Commission
to implement programs not specifically enumerated in the Gambling Control Act. The
fact that other licensing entities have specific statutory authority regarding inactive
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licenses in no way diminishes the Commission’s authority to implement regulations
allowing reactivation of expired licenses or other programs related to late renewals or
expired licenses under its broad statutory authority to “carry out the policies and
purposes” of the Gambling Control Act.

(5a) Titus: The regulation would not limit reactivation to the original licensee. Rather, a third
party with no connection to the original license would also be allowed to reactivate a license.
This would violate the moratorium on issuance of new state gambling licenses in Business and
Professions Code section 19963.

(5b) Fried: This subsection appears to leave unrestricted who may apply for a surrendered or
expired gambling license.

Staff Response: The intent of this subsection was to restrict the ability to reactivate a
state gambling license to the last license holder. A state gambling license is issued to a
person (either a natural person or a business entity); that person could apply to reactivate
the gambling licensure pursuant to this regulation. If the third party did not hold a
gambling license, there is nothing to reactivate. It appears that this intent is not clear in
the regulation, and staff can clarify this intent if the Commission desires.

(6) Fried: A probate dispute may take more than one year to resolve (which is outside of the
time limit specified in the regulation). How can the Commission impose a 12 month limit on the
heirs of the business for the issuance of a new license when the probate court has yet to resolve
who the heirs are?

Staff Response: Staff does not anticipate that this situation would fall under the purview
of this regulation, unless the dispute surrounds a closed cardroom. If the cardroom is still
in operation upon the death of the licensee, existing Commission practice to issue the
license to the estate would be followed. In addition, the Commission will promulgate
regulations in the future to address the licensing of heirs or other beneficiaries as required
pursuant to AB 293.

Section 12349, subsection (d)

Comments

(1a) Kelegian: There are no safeguards in determining whether prior conduct should be
considered for reactivation under subsection (d) [reactivating an already expired license within
12 months of the regulation effective date]. The included definition of “surrender” does not
address these concerns. Suggest that the following highlighted language be included: “A state
gambling license not under threat of adverse action or ruling that may affect the holder’s
rights or interests that was surrendered or has expired....” The only other alternative to address
this concern is to include such language in the definition of surrender.
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(1b) Harn: We concur with the comments submitted by [Mr. Kelegian] and request modification
of Section 12349(d) as follows: “A state gambling license that was surrendered or expired
without being renewed and which was not under investigation or the subject of disciplinary
action....”

Staff Response: We cannot place the requested restriction into the regulation, as it would
retroactively impose a condition upon a license surrender that did not exist at the time the
license was surrendered. The new regulations, once they become effective, can state that,
from now on, a license a license surrendered “under threat of adverse action” cannot be
reactivated, but we cannot impose such conditions on licenses that were surrendered
before the regulation took effect. A regulation with this condition would likely not pass
review by the Office of Administrative Law, and would certainly not hold up in court.
However, the Commission will take all relevant factors into consideration, including the
circumstances surrounding the surrender, when considering an application (see Business
and Professions Code sections 19857 and 19859). Furthermore, the qualifications to hold
a license are determined during the application process. Prior circumstances or facts that
may have been disqualifying may have changed.

(2) Titus: The Gambling Control Act does not authorize inactivation or expired licenses.

Staff Response: Please see above response under Section 12349, subsection (d),
Comment 4b.

(3) Titus: The proposed regulation is inconsistent with the expectation of the parties. When
former license holders surrendered their licenses or allowed them to expire, they voluntarily
relinquished all rights and interests in the license and understood that they retained no rights to
the license. They have no expectation to a right to reactivate their licenses. Similarly, where a
license has expired, all rights and interest in the license have expired.

Staff Response: As previously mentioned in the response to Comments 1a and 1b, the
Commission cannot retroactively assign a legal consequence to license expiration or
surrender that was not known at the time the license expired or was surrendered. Also,
the underlying problem is that it is not clear under current law what are the legal
consequences of surrender or expiration of a license. This new regulation is needed to
provide answers to recurrent questions.

(4) Titus: The regulation does not allow just the former license holder to reactivate the license.
It would also allow a third party to reactivate the license. The original license holder would not
be involved. Given that the former license holder retained no rights, expects nothing and would
not be involved, the proposed “reactivation” of the surrendered and expired licenses legally
would constitute issuance of new licenses, and would constitute a flagrant violation of the state
moratorium in [Business and Professions Code ] section 19963.

Staff Response: As previously mentioned, the intent of this subsection was to restrict the
ability to reactivate a state gambling license to the last license holder. A state gambling
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license is issued to a person (either a natural person or a business entity); that person
could apply to reactivate the gambling licensure pursuant to this regulation. If the third
party did not hold a gambling license, there is nothing to reactivate. Staff believes it can
clarify this intent if the Commission desires.

(5) Titus: The proposed regulation, by allowance of reactivation of licenses surrendered or
expired after 1999, would create internal inconsistency in the statute. Licenses of cardrooms
closed during or before 1999 could not be reactivated, but licenses of cardrooms closed after
1999 could be. The difference would be based on an arbitrary date, having nothing to do when
the statute was passed or otherwise.

Staff Response: The Legislature established a boundary in Business and Professions
Code section 19963. The Commission is obligated by law to abide by this boundary. For
the Commission’s purposes, it is irrelevant how the statutory deadline was determined. If
a cardroom did not have a licensed owner as of that date (or an owner with an application
on file prior to September 1, 2000), the Commission is prohibited by section 19963 from
issuing a state gambling license.

(6) Titus: The proposed interpretation of section 19963 allowing reactivation of licenses further
violates the intent of AB 1416, which was to limit expansion of gaming. The Commission would
essentially be allowing illegal expansion of gambling.

Staff Response: The Gambling Control Act (Business and Professions Code section
19963) limits the number of cardrooms in California to those which satisfy one of two
alternative criteria: (1) those licensed to operate on December 31, 1999 or (2) those
concerning which an application was on file with the Bureau on September 1, 2000.
Thus, section 19963 sets a temporary limitation on the maximum number of California
cardrooms. The number of cardrooms may not be “expanded” beyond those cardrooms
that satisfied one of the two date-specific statutory criteria. There is nothing in section
19963 that requires the Commission to interpret that section as mandating the
“contraction” of gaming. In short, while it is true that section 19963 prohibits cardroom
gaming from “expanding” in terms of the number of cardrooms, there is nothing in that
section that mandates “contracting” cardroom gaming by decreasing the number of
cardrooms. In the end, the Commission must be guided by the express terms of section
19963—not by creative intent arguments concerning provisions that could have been, but
were not, enacted into law by the Legislature.

(7) Fried: There is no reference to the prior license having been in effect in December 1999 or
an application having been then filed as required in the Gambling Control Act § 19963. The
regulation should incorporate that date or refer to the Act.

Staff Response: The Commission is bound by the requirements of the Gambling Control
Act. Strictly speaking, there is no need to repeat the requirement of 19963 in the
regulation, just as there is no need to repeat the other qualifications required by the
Gambling Control Act. When reviewing an application to reactivate, if the application

October 27, 2009
-7-



does not meet the requirements of section 19963, the application will be denied.
However, if the Commission desires, clarifying language can be added to the regulation.

(8) Harn: Additional safeguards regarding who will be permitted to apply to operate a closed
gambling establishment (included in Option 1 of the August 20 workshop text) should be
incorporated in the current draft. These provisions could be incorporated in 12349(c) by adding
subsection (1) as follows:
(c)(1) The last licensed owner of a gambling establishment with a licensed owner
as of December 31, 1999, or that had an owner with a license application on file
with the department prior to September 1, 2000, may submit an application for a
state gambling license in order to operate the gambling establishment associated
with the previously held license, even if the gambling establishment subsequently
closed. For purposes of this section, “person” includes only the natural person or
persons and any entity or entities that were actually licensed or registered as the
owner-licensee approved to operate the gambling establishment or, as applicable,
that would have been issued such a license if approved, and does not include
natural persons or entities that were or would have been merely endorsed on the
license certificate issued to the owner licensee.

Staff Response: As noted immediately above, if the Commission wishes, staff could—in
response to the first part of this comment—add language expressly stating that the two
statutory criteria apply. In response to the second part of this comment, staff believes
that this issue is dealt with adequately in subsection (f)(3), which requires the applicant to
provide a “copy of the last license issued by state authorizing the applicant to operate the
gambling establishment, which may include either a provisional license or a state
gambling license.” Staff could, in addition, change “or a state gambling license” to “an
owner-licensee’s state gambling license.” Staff believes that endorsees were listed on
state gambling licenses, but not on provisional licenses. There would, thus, appear to be
no need for the definition of person proposed in the comment.

Section 12349, subsection (e)

Comments

(1) Titus: Subsection (e)(3) provides that the license holder of the abandoned license “may not
sell the business.” It is not clear what this means. A cardroom could close and surrender their
license and still have the assets of the business that need to be sold. This may include real estate,
personal property, trademarks and tradename, gambling equipment, or goodwill. Since the new
owners could not operate a gambling establishment without a state gambling license, this would
not be a sale of the gambling business. There is no reason to prohibit this, and once the
gambling operation is closed, the Commission would have no authority over the sale of the
remaining business or the assets. We suggest that this subsection be deleted.

Staff Response: Subsection (e) is intended to clarify the effects of abandoning a license,
including a loss of the ability to sell the cardroom as a gambling operation (thereby
allowing the purchaser to apply for a state gambling license as in current Commission
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practice). Itis not intended to prohibit the sale of any assets or property of the owner. If
the Commission desires, clarifying language can be included.

(2) Bureau: (e)(4) contains a typographical error.

Staff Response: Staff notes the error (“in” and “or” are transposed) and will change the
text accordingly.

Section 12349, subsection (f)

Comments

(1) Fried: Under subsection (f)(3), a person seeking to reopen an already closed card room must
supply “a copy of the last license issued by the state authorizing the applicant to operate the
gambling establishment.” It does not require that the applicant was the last licensee for the
establishment. It should require “that the last license issued by the state for the gambling
establishment was issued to the applicant.” Otherwise, if the club was sold in 1996, both the
seller and the buyer would each have the last license issued to them for the same establishment.

Staff Response: Staff appreciates this concern, and will draft clarifying language.

(2) Bureau: Subsection (f)(6) as written is essentially silent regarding who is deemed the
authorized applicant to reactivate an expired license. Therefore, to avoid the possibility of
multiple, unrelated parties as potential local licensees, the Bureau suggests that alternative
wording be considered to require the resolution to specify that the jurisdiction would be willing
to license only that applicant, or related applicants.

Staff Response: Staff recommends this comment be accepted, and will work with the
Bureau to draft appropriate language.

Section 12349, subsection (q)

Comments

(1) Fried: This subsection applies four new criteria to any application to reopen a card room that
is now licensed. Three of these criteria do not relate to the applicant, but instead relate to
whether the card room should operate at all. Why should the Commission impose these new
conditions or criteria on the heirs reopening an existing cardroom?

Staff Response: The text states that this subsection applies to applicants applying
pursuant to subsection (c); this is a drafting error. This subsection is intended to apply to
applicants applying pursuant to subsection (d). The text will be changed accordingly.
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