
 

 
 
 
 
 
 
 
 
December 21, 2022 
 
VIA EMAIL ONLY 
 
OAL Reference Attorney  
300 Capitol Mall, Suite 1250  
Sacramento CA 95814  
Email: Staff@oal.ca.gov   
 
California Gambling Control Commission  
Attn: Josh Rosenstein 
2399 Gateway Oaks Drive, Ste. 200  
Sacramento, CA 95833-4231  
Email: lawsandregs@cgcc.ca.gov  

 
 

Re: Commission Fees Modernization Project III CGCC-GCA-2022-03-EEE  

 

To the Office of Administrative Law (OAL) Reference Attorney and the California Gambling 
Control Commission: 

Please accept the following comments on behalf of the California Gaming Association, 
whose membership includes both licensed cardrooms and third-party companies subject to the annual 
fee proposed in the above-referenced California Gambling Control Commission (“Commission”) 
regulation. We object to the proposed regulation because: 

 (1) the annual fees intended to fund non-licensing activities will be impermissibly used to 
subsidize licensing costs, contradicting the findings by the State Auditor; and  

(2) the proposed fee increase is an improper tax subject to Legislative approval because it 
exceeds the reasonable costs of regulating the industry, improperly allocates costs between 
cardrooms and third-party companies, and ultimately will result in a surplus to the Gambling Control 
Fund.  

1. UNDER THE PROPOSED REGULATION, NON-LICENSING REGULATORY FEE REVENUE WILL BE 
USED TO UNLAWFULLY SUBSIDIZE LICENSING EXPENDITURES.  

The vast majority of fees paid by cardrooms and third-party companies are licensing fees or 
non-licensing regulatory fees. State law requires license applicants to pay nonrefundable application 
fees for all license types and refundable background deposits (collectively referred to as “licensing 
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fees”) for most license types that are intended to cover the actual costs incurred in the investigation 
and processing of the application.1 The “non-licensing fees” are the annual fees levied against 
cardrooms and third-party companies that enable the Bureau of Gambling Control (“Bureau”) and 
Commission to carry out their duties and responsibilities under the Gambling Control Act.2  

Historically, annual fees levied on cardrooms have been calculated based on the gross 
revenue and number of gaming tables the cardroom is authorized to operate, and fees levied on third 
party companies were based on their number of employees. However, a May 2019 Audit Report 
ordered by the California Legislature3 found that the Bureau and Commission were consistently 
charging annual non-licensing fees that “far exceed” the agencies’ actual costs to administer their 
oversight responsibilities, while simultaneously undercharging licensing fees.  

The State Auditor estimated that the combined non-licensing regulatory costs of the Bureau 
and Commission in fiscal year 2017-2018 were $6.9 million; however, non-licensing regulatory fees 
generated $18.9 million in revenue.4 By contrast, the Gambling Control Fund received only 
$4.2 million in revenue from application fees and background deposits while the combined licensing 
expenditures of the Bureau and Commission totaled $9.9 million. This resulted in non-licensing 
funds being improperly used to subsidize licensing activities of the Commission and Bureau. When 
an agency uses regulatory fees to subsidize different activities because the fee structure for those 
activities is inadequate, the regulatory fees may be serving as taxes rather than regulatory fees—
which is unlawful.5  

The Commission’s proposed regulation to correct this potentially unlawful activity simply 
recategorizes tasks historically treated by the agencies and identified by the Auditor as licensing-
related to instead be categorized as non-licensing. While it is possible that some activities identified 
as licensing might be better categorized as non-licensing, it is difficult to accept that mis-
categorization was so extensive as to justify almost tripling non-licensing costs from $6.9 million in 
2017-2018 to over $19 million in 2023.6 This is especially true given the Audit Report notes that 
Bureau staff often misreported considerable amounts of time as nonbillable when performing billable 
background investigation activities.7 Because these nonbillable tasks were paid from non-licensing 
regulatory fee revenue, once the Bureau began accounting for these tasks as billable hours against 
individual applicant deposits, non-licensing costs should have decreased, not increased.    

The Gambling Control Act authorizes license application fees and deposits, in part, to 
determine the staffing needs of the Bureau as a reimbursable agency. Cost shifting as proposed in the 
Commission’s draft regulation perpetuates the inefficiencies noted by the Auditor because the true 
costs of licensing remain obscured and unlawfully subsidized by non-licensing annual fee revenue.   

2. THE PROPOSED FEE REGULATION IMPOSES A TAX SUBJECT TO LEGISLATIVE APPROVAL.  

 
1 Business and Professions Code § 19867(a). 
2 Business and Professions Code § 19951(d)(e) 
3 California State Auditor Report 2018-132 (“Audit Report”): http://www.auditor.ca.gov/reports/2018-
132/index.html  
4 Audit Report at page 34.  
5 Audit Report at page 35.  
6 Commission 2023 Annual Fee Invoice, Exhibit A.  
7 Audit Report at page 37.  
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In Am. Coatings Assn., Inc. v. State Air Res. Bd. (2021) 62 Cal. App. 5th 1111, the court 
noted that in determining whether a regulatory fee is a tax for purposes of constitutional provision 
requiring passage by two-thirds majority of the legislature, courts evaluate: (1) whether the approved 
fees would exceed the reasonable, estimated costs of administering the permit program; (2) whether 
the fee is used to generate excess revenue, that is, to generate more revenue than necessary to pay for 
the regulatory program; and (3) whether any class of fee payers is shouldering too large a portion of 
the associated regulatory costs. Cal. Const. art. 13A, § 3. 

A. The Proposed Regulations Will Result in a Surplus to the Gambling Control 
Fund because the Fees Generated Exceed the Reasonable Costs of Regulating 
the Non-Application Activities of the Industry.  

As noted above, the Audit Report found that the Bureau and Commission were charging non-
licensing fees that far exceeded the agencies’ actual costs to administer their oversight 
responsibilities. These actions resulted in an excessive surplus in the Gambling Control Fund and the 
Auditor’s questions concerning the legality of the annual non-licensing fees.   

When state regulatory fees exceed the reasonable cost of providing services necessary to 
regulate the activity for which the fee is charged, the fees are, in reality, taxes and violate Proposition 
13 (Article XIII A of the California Constitution) unless passed by the voters or by a super majority 
of the Legislature. Neither has occurred.  

As a result of the Gambling Control Fund’s excessive surplus, the Auditor urged the Bureau 
and Commission to take steps to reduce the fund balance to not exceed one year of expenditures and 
change the manner by which non-licensing annual fees are calculated so that revenues do not exceed 
the non-licensing regulatory costs of the agencies.  

Government entities have flexibility in assessing regulatory fees, both in the 
calculation of the fee and in its application to individual rate payors. Farm Bureau Fed. v. State 
Water Resources Control Bd., 51 Cal.4th 421, 438 (2011) (citations and internal quotation marks 
omitted) However, the fees must be tied to the actual cost of the governmental activity they support. 
“[P]ermissible fees must be related to the overall cost of the governmental 
regulation. They need not be finely calibrated to the precise benefit each individual fee 
payor might derive. What a fee cannot do is exceed the reasonable cost of regulation with 
the generated surplus used for general revenue collection. An excessive fee that is used to 
generate general revenue becomes a tax.” Id. See also Jacks v. City of Santa Barbara, 3 
Cal.5th 248, 261 (2017) (“If a state . . . governmental agency were allowed to impose 
charges in excess of the special benefit received by the payor or the cost associated with 
the payor’s activities, the imposition of fees would become a vehicle for generating revenue 
independent of the purpose of the fees. Therefore, to the extent charges exceed 
the rationale underlying the charges, they are taxes.”). 
 

As previously discussed, the Commission’s underlying method for determining the annual 
fee for non-licensing regulatory activities is flawed because it includes both licensing and non-
licensing regulatory costs. This error has resulted in an estimated annual fee under the proposed 
regulation of over $19 million 8 for 2023 – an amount that exceeds the $18.9 million in non-licensing 

 
8 Commission 2023 Annual Fee Invoice, Exhibit A.  
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fee revenues from 2017-2018 that the Auditor found grossly exceeded the actual costs of regulating 
such activities ($6.9 million) and resulted in the excessive surplus to the Gambling Control Fund.9  

We appreciate the effort that has gone into creating an annual fee calculation that addresses 
the issues raised in the Audit Report. However, the Auditor’s recommendation was to reduce the 
amount of non-licensing fees charged to licensees because the revenues from this fee structure ($18.9 
million) in no way approximated the actual costs of regulation ($6.9 million). The proposed 
regulations do not reduce these fees and instead employ a byzantine methodology to rationalize 
charging almost the exact same amount, $19 million.  

B. THE PROPOSED COST POOLS ARBITRARILY ALLOCATE THE COSTS OF NON-LICENSING 
REGULATORY ACTIVITIES BETWEEN CARDROOMS AND THIRD-PARTY COMPANIES.   

The Commission’s methodology for determining the allocation of non-licensing costs 
between cardrooms and third-party companies is arbitrary and not based on the differences associated 
with regulating the licensees.   

For example, Cost Pool 3 represents 48% of the total non-licensing fee. Under the proposed 
regulation, it would be allocated 76% to cardrooms and 24% to third-party companies simply 
because cardroom entity licensees, which include both non-operational cardrooms and those with less 
than 10 tables, outnumber third-party licensees. There is no rationale for using the number of licenses 
to allocate the largest cost pool, particularly given the fact that Cost Pool 3, by definition, is for non-
licensing related costs.   

Similarly, Cost Pool 4 represents all non-application costs generated by matters requiring 
Commission action that relate to third-party companies and cardrooms and allocates 61% of these 
costs to third-party companies. The designation of Cost Pool 4 as ‘non-application costs’ 
demonstrates the flaw in the proposed regulation’s methodology given the vast majority of matters 
requiring Commission action relate to application determinations. Moreover, the allocation between 
the entity types is based only on the number of third-party related items that appear on Commission 
agendas compared to cardroom items, without regard to the relative time requirements of those items 
which can vary greatly depending on the complexities involved.  

The improper allocation of non-licensing costs combined with the absence of additional 
services to justify the dramatic increase in the Bureau and Commission’s expenditures leads us to 
believe that the fee calculation as proposed is an unlawful tax that bears no correlation to the 
reasonable costs of regulating the industry and only serves to maintain or increase the surplus in the 
Gambling Control Fund. 

____________________________ 

 

 

 
9  Audit Report at page 34.  
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For these reasons, the California Gaming Association respectfully requests that the 
Commission not act on the proposed regulations and instead direct staff to draft language that reflects 
the actual non-licensing regulatory activities of the Bureau and Commission.  

 

Sincerely,  

 

 

California Gaming Association  
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PHILIP A. ROBB 
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ANNE C. SLATER t 
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JOSEPH W. ROBB A PROFESSIONAL CORPORATION 

"(1926 - 2019) 

OAL Reference Attorney 
Staff@oal.ca.gov 
300 Capitol Mall, Suite 1250 
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591 REDWOOD HIGHWAY, SUITE 2250 
MILL VALLEY, CALIFORNIA 94941 
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December 21, 2022 

California Gambling Control Commission 
lawsandregs@cgcc.ca.gov 
Attn: Josh Rosenstein 
2399 Gateway Oaks Drive, Ste, 200 
Sacramento, CA 95833-4231 

Re: Commission Fees Modernization Project III 
CGCC-GCA-2022-03-EEE 

Ladies and Gentlemen: 

STERLING L. ROSS, JR .• 
'RETIRED 

tCERTIFIED SPECIALIST IN ESTATE 
PLANNING. PROBATE AND 
TRUST LAW, THE STATE BAR OF 
CALIFORNIA BOARD OF 
LEGAL SPECIALIZATION 

I write on behalf of Artichoke Joe's to comment on the proposed emergency 
regulations referenced above. 

THERE IS NO EMERGENCY AS THE GAMBLING CONTROL FUND HAS A SURPLUS 
THAT CAN COVER ANY AND ALL IMMEDIATE EXPENDITURES 

Government Code § 11346.1 (b)(2) requires that a Finding of Emergency 
include "a description of the specific facts demonstrating the existence of an 
emergency and the need for immediate action, and demonstrating, by substantial 
evidence, the need for the proposed regulation to effectuate the statute being 
implemented, interpreted, or made specific ... " The Commission has not and cannot 
make such a showing given the current balance of money in the Gambling Control 
Fund and the expenditures budgeted through June 30, 2023. 

The 2022-23 Governor's Budget (listed in the Finding of Emergency as a 
document relied upon) shows a projected beginning balance in the Gambling Control 
Fund as of July 1, 2022 of $37,754,000 and approved expenditures for the fiscal 
year of $24,993,000. Thus, the Gambling Control Fund already has sufficient 
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funds to finance the full year's expenditures without passage of these emergency 
regulations and the there is no "need for immediate action." 

The Finding of Emergency reads, "[W]ithout the adoption of new fee 
regulations, both the Bureau and Commission are at risk of collecting insufficient 
fees to be fiscally insolvent." However, that does not take into account the 
balance currently held in the Gambling Control Fund or the budgeted expenditures 
for the next few months and appears to be incorrect. Even if no annual fees were 
collected before July 1, 2023, sufficient monies are already held to fund all 
expected expenditures by the Bureau and the Commission. In fact there are 
sufficient monies in the Gambling Control Fund to fund these agencies through the 
end of 2023, a whole year from now. 

The FOE further reads, 

"[W]ithout this fiscal solvency, the Bureau and Commission would 
need another way to pay for their necessary expenses. This would 
likely require reliance on the General Fund, which is not budgeted for 
such special fund expenditures." 

This passage raises another issue. According to the 2022-23 Governor's Budget, 
the General Fund has previously borrowed significant amounts from the Gambling 
Control Fund and owes money back to the Gambling Control Fund. In 2020-21, 
the General Fund borrowed $85,000,000 from the Gambling Fund, and only $40 
million has been repaid. Therefore, the General Fund already owes $45 million to 
the Gambling Control Fund. So in addition to the $37.7 million the Gambling 
Control Fund has in the bank, it is owed another $45 million by the General Fund. 
This $82 million represents fees that licensees have previously paid to cover 
expenditures. These were not paid to be banked for years and used in the 
meantime to fund the General Fund, and if the General Fund were forced to repay 
these funds, that would not constitute an emergency. Licensees paid these fees to 
fund the Commission and the Bureau, and this balance is sufficient to cover all 
expenditures through approximately September 2025. Even if no fees were 
collected between now and then, sufficient fees have already been collected to 
fund the two agencies, and there is no risk of relying on the General Fund. 

There is simply no emergency. 
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FOR A NUMBER OF REASONS ARGUED BELOW, THE PROPOSED REGULATIONS 
WOULD VIOLATE THE REQUIREMENT IN SECTION 19951 LIMITING FEES TO THE 
"REASONABLE REGULATORY EXPENDITURES OF THE DEPARTMENT AND THE 
COMMISSION" 

The proposed regulations are being promulgated pursuant to legislative 
amendments made in June 2022 to Business and Professions Code § 19951 . 

Section 1 9951 reads in relevant part: 

(b)(2)(B) The fee for the renewal of a state gambling license shall be 
an amount determined by the commission in accordance with 
regulations adopted pursuant to this chapter. 

(d) It is the intent of the Legislature that the fees paid pursuant to this 
section are sufficient to enable the department and the commission to 
fully carry out their duties and responsibilities under this chapter. 

(e) The amount of fees collected pursuant to this section shall be 
limited to the reasonable regulatory expenditures of the department 
and the commission to administer this chapter. 

For the reasons discussed below, the proposed regulations violate section 
subdivision (e)'s limitation. 

IF THE ANNUAL "FEES" BEING ESTABLISHED BY THE EMERGENCY 
REGULATIONS DO NOT PROVIDE FOR USE OF THE EXISTING 
SURPLUS IN THE GAMBLING CONTROL FUND, THEY CONSTITUTE 
AN ILLEGAL TAX 

As noted above, the 2022-23 Governor's Budget shows a surplus in the 
Gambling Control Fund of $37,754,000 as of July 1, 2022. The Budget also 
shows that in fiscal year 2020-21, the General Fund borrowed $85 million from the 
Gambling Control Fund and as of July 1, 2022 still owed the Gambling Control 
Fund $45 million. 

The State Auditor's Report in the Rulemaking file states that this 
accumulation of surplus is a "possible violation of state law." p. 31. The issue is 
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that a fee cannot exceed reasonable costs of regulating the industry and must not 
be "levied for unrelated revenue purposes." California Building Industry Assn. v. 
State Water Resources Control Board (2018) 4 Cal. 5th 1032, 1046. Here, a 
surplus has built up over the years and the surplus has repeatedly been used for 
unrelated purposes. The 2021-22 Governor's Budget and the State Auditor's 
Report reveals that in 2008, the Gambling Control Fund loaned $10,000,000 to the 
General Fund, and in 2011, the Gambling Control Fund loaned another 
$19,000,000 to the General Fund. These loans were not repaid until the 2019-
2020 fiscal year. (See 2021-22 State Budget.) Then in the 2020-21 fiscal year, 
the General Fund borrowed $85 million and repaid only $40 million. 

The State Auditor's Report contains a graph showing the steady growth in 
the Gambling Control Fund's surplus from 2013-14 fiscal year through 2019-20 
fiscal year. As discussed above, today it stands at $82 million, including the 
monies loaned to the General Fund. The State Auditor's Report calls the surplus 
"excessive" and states, "The bureau and the commission need to take steps to 
reduce this fund balance to a more reasonable level." 

Contrary to the State Auditor's statement, the proposed fees are designed to 
recover agency expenses in full, and are not designed to draw down the already 
existing surplus in the Gambling Control Fund. This flagrant disregard of the State 
Auditor's Report and the laws governing the differentiation of fees and taxes turns 
the Fund and any new fees collected into taxes, in violation of section 19951 (e). 

The Finding of Emergency states that the annual fee structure "was 
approved by the Department of Finance on September 16, 2021." However, my 
understanding is that such approval was provided orally, and therefore we question 
its significance. Most likely the DOF did not consider facts such as the existence of 
this surplus. 

IMPOSITION OF A PERCENTAGE FEE BASED ON GROSS REVENUE 
IS A TAX NOT A FEE BECAUSE THERE IS AN INSUFFICIENT NEXUS 
TO THE SERVICES PROVIDED 

The proposed regulations would impose annual fees calculated as a 
percentage of gross gaming revenue of the licensee. However, this type of fee 
constitutes an illegal tax because there is insufficient nexus between the fee and 
the services rendered. 
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One of the requirements to distinguish a fee from a tax is that the fee "bears 
a reasonable relationship to the burdens created by the fee payers' activities or 
operations." California Building Industry Assn. v. State Water Resources Control 
Board (2018) 4 Cal.5th 1032, 1046. Where the fee consists of a percentage of 
gross revenue, the nexus between the fee and the services provided is too weak, 
and the fee is really a hidden tax. 

For the past 24 years, from 1998 to 2022, section 19951 based the annual 
fee on the number of tables operated by the cardroom. The rate used to determine 
the fee was tiered and based on either gross revenue or number of tables, but the 
rate was a flat "per table" rate, applied to the number of tables to calculate the fee. 

SB 189 did not authorize a change in the calculation of the fees, but the 
proposed regulations would calculate the fee by multiplying gross revenue by a flat 
percentage (1.29%). No justification has been given for this sea change in the 
basis of the tax from tables to revenue. 

In contrast to a fee based on revenue, a fee based on the number of tables 
bears a much stronger nexus to the burdens created by the fee payer's activities. 
In this regard, we note that the minimum internal control regulations (Reg. 12380) 
base regulatory requirements on the number of tables operated at the club. 

We have reviewed numerous court decisions differentiating between fees 
and taxes and have not found a single case where agency fees were based on 
gross revenue of the business. None of the three Supreme Court cases involved 
fees based on gross revenue. in California Building Industry Assn. v. State Water 
Resources Control Board (2018) 4 Cal.5th 1032, fees for discharge permits were 
based on multiple factors including the threat to water quality, the number of 
barrels generated, population and gallons. Fees were not based on revenue. In 
California Farm Bureau Federation v. State Water Resources Control Board (2011) 
51 Cal.4th 421, permit and license holders were charged an annual fee based on 
the acre-feet of water authorized to be diverted. In Sinclair Paint Company v. Sf. 
Bd. of Equalization (1997) 15 Cal.4th 866, the fee was based on the number of 
gallons of paint sold, not the revenue from the sales. The corollary in this case to 
the fees in all three of those cases would be a flat fee based on the tables in 
operation. 
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We are aware that LLC fees are based on gross revenue but the rate is 
tiered, with flat fees, not percentage fees. Corp. Code § 17942{a). Here, the rate 
is a percentage rate, so even more like a tax than the LLC fee. Further, we note 
that the LLC fee has been found unconstitutional in one respect, and is hardly 
reliable as precedent in this respect either. See Northwest Energetic Services v. 
Franchise Tax Bd. (2008) 159 Cal.App.4th 841. 

If a fee is not for a specific service, it should be based on some factor with a 
close nexus to the need for services. A fee based on gross revenue is not 
proximate to the cause for the need for services rendered by the agency. Rather, a 
charge based on gross revenue operates like a tax. Here, that close nexus was and 
should still be the number of tables. 

IF THE REGULATIONS DO NOT INCLUDE A PROVISION TO CREDIT 
OVERPAYMENTS IN YEARS WHEN ESTIMATES ARE MADE, THE 
FEES ARE NOT REASONABLE 

As discussed above, section 19951 (e) limits annual fees to reasonable 
regulatory expenditures of the department and the commission to administer the 
Gambling Control Act. However, the proposed regulations lack the firm limit that 
the initial version of these regulations had. 

In the first version of these emergency regulations, approved by the OAL on 
August 1, 2022, the regulations provided for a credit in future years if fees charged 
proved too high. Section 12368.1 provided: 

"For future years each cost pool will need to account for any prior year 
adjustments through a carry forward. A carry forward as used in this 
section will account for and reconcile any over and under costs 
allocated in prior years for each cost pool." 

That language has been deleted from the current version of the regulations. 

Agencies sometimes provide for a similar type of reconciliation of fees after 
the fact. Thus, in Calif. Bldg. Industry Assn. v. State Water Resources Control 
Board (201 8), 4 Cal.5th 1032, the statute at issue (Water Code 13260{f){ 1)) 
required the Board to automatically adjust the annual fees each fiscal year to 
conform with the revenue levels set forth in the Budget Act, and authorized the 
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Board, if it "determines that the revenue collected during the preceding year was 
greater than, or less than, the revenue levels set forth in the Budget Act" to 
"further adjust the annual fees to compensate for the over and under collection of 
revenue." Ibid., at 1 045. Similarly, in California Farm Bureau Federation v. State 
Water Resources Control Board (2011) 51 Cal.4th 421, the statute at issue (Water 
Code 1525) required that the total budgeted cost of the Division's operations be 
recovered from the fees and required the SWRCB to review and revise its fees each 
year. Further, if the revenue collected during the preceding year was either greater 
or less than the revenue levels set forth in the Budget Act, the SWRCB was 
authorized to adjust the annual fees to compensate for the disparity. 

This type of reconciliation protects against overcharges of fees. When fees 
are determined and charged up front, before the year starts, costs for the year are 
unknown and the fees are based on an estimate. However, at the end of the year, 
actual costs are known and can be calculated exactly. Reconciliation allows for a 
precise charge. 

Here, section 19951 (e) limits fees to regulatory expenditures. ("The ... fees 
collected ... shall be limited.") This does not allow for estimates of expenses. 
Thus, section 19951 by its language limits fees to actual expenses, which are not 
known until the end of the year. Because the proposed regulation omits the prior 
requirement of reconciliation, the regulation violates section 1 9951 (e). 

IF GROSS REVENUE IS A VALID BASIS FOR THE FEE AND ANNUAL 
RECONCILIATION IS NOT REQUIRED, USE OF A FIXED PERCENTAGE 
IS NOT REASONABLE 

The initial version of these regulations, adopted by the Commission and 
approved by OAL on August 1, 2022, based the annual fee on gross revenue, but 
provided for a rate that would adjust each year. Section 12368.1 (a) (6)(A)(4) would 
have provided, "Active cardroom business licensees that have collected equal to or 
greater than $1,500,000 average gross gaming revenue ... will be invoiced an 
amount equal to the amount of the cardroom business licensee total Annual Fee, 
minus the amount invoiced in clauses 1 and 2, multiplied by the percentage the 
cardroom business licensee's gross gaming revenue from the previous three year 
annual average constitutes of the previous three year annual average of all Active 
cardroom business licensees' gross gaming revenue." Because revenue fluctuates 
year-to-year, the percentage would fluctuate. 
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In contrast, the percentage in the current regulations does not fluctuate. It is 
permanently set at 1.29%. This will undoubtedly lead to excessive fees some 
years, and without reconciliation, this will violate section 19951 (e). 

THERE IS INSUFFICIENT EVIDENCE IN THE RULEMAKING FILE 
TO DETERMINE THAT THE FEES TO BE GENERATED COMPLY 
WITH THE LIMITATION IN SECTION 19951 

As discussed above, section 19951 (e) limits the annual fee to the reasonable 
regulatory expenditures of the department and the commission to administer the 
Gambling Control Act. However, the Commission has not presented sufficient 
information regarding the regulatory expenditures of the two agencies to ensure 
that the fees are not excessive. 

In this regard, we note wide differences in calculations of non licensing 
regulatory costs in the State Auditor's Report, the MGT Report, and in recent fee 
invoices. 

The State Auditor found that the nonlicensing regulatory costs were $6.9 
million. Their Report reads, "[W]e estimated that the bureau and commission had 
combined nonlicensing regulatory costs of $6.9 million in fiscal year 2017-18." St. 
Auditor Rpt., p. 34. 

The Commission hired MGT Consulting to evaluate the fees, and the MGT 
Report (in the rulemaking file) determined that the nonlicensing regulatory costs for 
the 2019-20 year were $14,186,313, over twice as much as the State Auditor had 
found for the 2017-18 fiscal year. MGT took that position that the method of 
allocating costs that had been in place for years failed to include all the costs that 
should have been included. The Report reads, "The methodologies used to assess 
the annual fee for the cardroom and third party companies ... did not account for 
true and complete cost." MGT Report, p. 9. But MGT provides little detail of its 
reallocations and this position opens a number of questions unanswered in the MGT 
Report. Is MGT just reallocating expenditures previously attributed to tribal matters 
or non-Gambling Control Act matters to Gambling Control Act matters? If the 
costs were greater than what was charged to the Gambling Control Fund, who was 
paying those fees? Were the Commission and the Bureau receiving budget 
allocations from the General Fund? The MGT Report fails to discuss the build up of 
the surplus in the Gambling Control Fund, and so it is unclear if the MGT 
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recommendations will result in a further build-up of the surplus in the Gambling 
Control Fund. 

On October 1, the Commission sent out invoices for the annual fee for 2023, 
and included a spreadsheet listing agency costs, and the total costs it found were 
even higher than those MGT had found. The Commission claims that the 
nonlicensing regulatory costs for 2023 will be $19.2 million, almost three times the 
State Auditor's figure for 2017-18, and 35% more than MGT's figure for 2019-20. 
The spreadsheet included some detail but not much. The spreadsheet does not 
provide a whole cost and then allocate that cost. Rather it provides numbers 
without explaining how they were derived. Thus, it includes the following entries: 

Executive 
Cardroom Operating Expenditure 
Auditors 
Deputy Attorney 
Field 
Investigative 
Special Agent 
IGLS Expense 
Office of the Chief expense 
Pro rata and Pension Costs 
Cardroom Operating Expenditure 

$ 528,831 
$ 689,000 
$1,205,622 
$ 420,095 
$ 551,333 
$ 567,038 
$1,663,240 
$ 491,000 
$ 524,000 
$1,637,000 
$3,323,000 

These 11 entries total $11.6 million of the $19.2 million being allocated, and there 
is no way to determine how these were calculated or to verify that they are limited 
to eligible expenditures under section 19951 (e). If all costs are to be borne by 
licensees, information needs to be provided so licensees can verify that the 
amounts charged are proper. 

An allocation needs to start with the whole budget and then show not only 
what is being allocated to costs administering the Gambling Control Act (the 
"GCA"), but also what is being allocated to these other duties. The Commission 
and the Bureau have significant fiduciary, regulatory, and administrative 
responsibilities related to tribal gaming and the Indian compacts, and those costs 
are not under the GCA. Further, they have other duties under such programs as the 
Major League Sports Raffle Program under Penal Code §320.6. 
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We suggest that verification of the propriety of the fees requires the 
following steps: 

STEP 1: 

STEP 2: 

STEP 3: 

STEP 4: 

STEP 5: 

Start with publicly available budget material. Provide explanation of 
how many people are covered and whether they work solely on 
matters under the Gambling Control Act or perform other functions, 
such as administration of Indian compacts. 

Where an employee works on both matters under the GCA and 
matters not under the GCA, such as tribal gaming, allocate the 
employee's salary among GCA and non-GCA matters. Non-GCA also 
includes expenditures for the Major League Sports Raffle Program 
under Penal Code §320.6. This should provide a total of expenditures 
under the GCA. 

Strip out costs under the GCA but not attributable to either the 
cardrooms nor the TPPPs, such as expenditures on the Nonprofit 
Organization Gambling Fundraiser Registration Program under 19985-
19987 and registration of manufacturers and distributors. 

Credit amounts recovered as costs in disciplinary matters. This should 
provide a total of expenditures chargeable to the card rooms and the 
TPPPs. 

Allocate the remaining costs between the cardrooms and the TPPPs. 
The six cost pools in the original emergency regulation and now in the 
Finding of Emergency pertain to this step. 

Until this full allocation is provided, neither OAL nor the licensees can know 
if the fees to be collected comply with limitation in section 19951 (e). 

THE FEE CAN BE EXPECTED TO RAISE MUCH MORE REVENUE 
WHEN 2020 REVENUES ARE NO LONGER INCLUDED IN THE 
CALCULATIONS 

Even if the amount of the fees is not excessive based on current 
expenditures, the fees will increase significantly because current fees are based on 
revenue in 2020, when businesses were shut for half the year because of COVID. 
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The current calculations were based on the three year average of gross revenue, 
and included 2020, when COVID shut all cardrooms for about half the year, 
resulting in gross revenues being about 50% of normal. In future years, when the 
three year average is calculated without inclusion of 2020, the gross revenue will 
jump by about 16%. (For example, if gross revenue is 2x every year, the three 
year average including 2020 is 5/3 = 1.67. When 2020 is not included, the three 
year average will be 6/3 = 2.) This will result in large overfunding of the Gambling 
Control Fund and will violate section 19951 (e). 

*** 

In conclusion, there is no emergency justifying this regulatory action. 
Second, the regulations violate section 19951 (e) in a number of respects. As a 
result they are not consistent with the statute, in violation Government Code 
§ 11349.1 (a)(4), they are not necessary to effectuate the purpose of the statute, in 
violation of § 11349.1 (a) (1), and they are not authorized by the statute, in violation 
of § 11349.1 (a)(2). Third, the Commission should be required to present sufficient 
facts to establish that the proposed fees comply with the limitation in section 
19951 (e). For all these reasons, the regulations do not qualify for readoption. We 
appreciate your consideration of these comments. 

Sincerely, 



MICHAEL G. COLANTUONO  |  (530) 432-7359  |  MCOLANTUONO@CHWLAW.US 

333 UNIVERSITY AVENUE, SUITE 200, SACRAMENTO, CALIFORNIA 95825 | (916) 400-0370 

GRASS VALLEY | PASADENA | SACRAMENTO | SOLANA BEACH | SONOMA 
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VIA E-MAIL  

OAL Reference Attorney 

300 Capitol Mall, Suite 1250 

Sacramento CA 95814 

Email: Staff@oal.ca.gov 

California Gambling Control Commission 

Attn: Josh Rosenstein 

2399 Gateway Oaks Drive, Ste. 200 

Sacramento, CA 95833-4231 

Email: lawsandregs@cgcc.ca.gov 

Re: California Gaming Association Objections to  

Commission Fees Modernization Project III 

To the Office of Administrative Law (“OAL”) Reference Attorney and the California 

Gambling Control Commission: 

We write on behalf of the California Gaming Association (“CGA”) to comment 

on the California Gambling Control Commission’s (“Commission”) proposed new 

methodology for calculating the annual fees assessed to California cardrooms. CGA’s 

membership includes both licensed cardrooms and third-party companies subject to the 

annual fee methodology proposed in the above referenced Commission regulation. CGA 

objects to the regulation on these grounds: 

1) No emergency justifies the continued use of emergency regulation

procedures under the Administrative Procedures Act (“APA”);
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2)  Under the APA, the rulemaking file is incomplete and the proposed 

regulations will not withstand judicial review as a consequence; 

3) The Commission’s methodology is flawed, such that the annual fee does 

not reflect the reasonable costs of regulation it is intended to recoup; and 

4) The annual fee, as proposed, is unlawful.  

1. No Emergency Justifies Emergency Regulation Procedures 

The current annual fee structure was adopted as an emergency regulation in 

December 2022. The Commission’s finding of emergency states emergency regulations 

are necessary to adopt a fee structure after Senate Bill (SB) 189 amended Business and 

Professions Code section 19951, replacing the prior statutory fee structure with authority 

for the Commission to adopt fees by regulation.1 The Commission argued without 

emergency regulation, both the Bureau of Gambling Control (“Bureau”) and Commission 

were at risk of becoming fiscally insolvent.  

A State agency may adopt an emergency regulation with only OAL approval and 

in response to a situation that calls for immediate action to avoid serious harm to the 

public peace, health, safety, or general welfare.2 However, “[a] finding of emergency 

based only upon expediency, convenience, best interest, general public need, or 

speculation, shall not be adequate to demonstrate the existence of an emergency.”3 A 

court may declare an emergency regulation invalid “upon the ground that the facts 

recited in the finding of emergency prepared pursuant to subdivision (b) of Section 

11346.1 do not constitute an emergency within the provisions of Section 11346.1.”4  

Here, the Commission’s representation of fiscal insolvency without emergency 

regulation was simply untrue. As detailed in the attached declaration of Michael Genest, 

former Director of Finance for the State, the Gambling Control Fund has sufficient 

reserves to operate during the time it would have taken to adopt these regulations on a 

non-emergency basis, and to give sufficient time to stakeholders to comment fully. The 

 
1 GPAC, Finding of Emergency; Regulations for the Implementation of Commission 

Fees Modernization Project III, Second Readoption, pp. 1–3 
2 Gov. Code, § 11342.545 
3 Gov. Code, § 11346.1 subd. (b)(2) 
4 Gov. Code, § 11350. 
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Commission’s emergency finding also notes its prior fees were set above the cost of 

service, raising questions as to the fees’ legality and subjecting the fees to ongoing 

litigation. However, expediting the normal rulemaking process through emergency 

regulations and a certificate of compliance has led to ill-considered new fees which are 

themselves set above the cost of service.  

2. The Rulemaking File is Incomplete 

The current readoption of the emergency regulations extends to April 2023; 

nevertheless, the Commission provided the minimum public comment period for the 

new fees, scheduling the 45-day public comment window to include the holidays. This 

rush has left cardrooms without time to adequately review the record, or to prepare and 

submit their objections. It has also left the record of the Commission’s ratemaking, 

contained within the rulemaking file, woefully deficient.  

Government Code section 11347.3 requires the Commission “maintain a file of 

each rulemaking that shall be deemed to be the record for that rulemaking proceeding.” 

Section 11347.3, subdivision (b) lists those documents that shall be part of the rulemaking 

file, including “[a]ll data and other factual information,” along with any “technical, 

theoretical, and empirical studies or reports….”5 “All data and factual information” is a 

broad category, embracing not only a consultant’s final report, but the information 

underlying its findings, including even emails between the agency and consultants.6  

Here, the rulemaking file does not contain the required documents. For example, 

the 2021 fee study prepared by MGT Consulting (“MGT Report”) states it relied on 

extensive meetings with staff where every fee related activity was identified and 

categorized.7 The records from these meetings and the data produced are absent from the 

file, making it impossible to evaluate the reasonableness of the Commission’s cost 

allocations. Nor does the rulemaking file contain the consultant’s various underlying 

calculations or reasoning. The MGT Report states “[a] variety of methodologies were 

explored and tested but ultimately distribution of this cost was based on annual gross 

revenues. This methodology presented the fairest option for distribution.”8 The MGT 

 
5 Gov. Code, § 11347.3, subd. (b) [emphasis added] 
6 POET, LLC v. State Air Resources Bd. (2013) 218 Cal.App.4th 681, 752 (“POET”) 
7 MGT Report at p. 5 
8 MGT Report at p. 1 
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Report provides no further explanation. What other methodologies were considered, and 

why a gross revenue basis was determined best, is left to the reader’s imagination, despite 

being the central conclusion of the MGT Report and the entire basis on which fees were 

revised. This conclusion requires explanation and support, especially as cardroom 

regulatory requirements increase based on number of tables, not gross revenue.9 Instead, 

the file contains a 32-page summary report and seven tables to justify a fee planned to 

generate nearly $20,000,000 per year. In our experience, such records are usually 

thousands of pages long.  

The paucity of the record should concern the Commission. A regulation may 

be declared invalid by a court because of a “substantial failure to comply with the 

APA.”10 And omission of required documents from the rulemaking file is a “substantial 

failure.”11 Further, in any judicial action, review should be limited to the record before 

the Commission when setting rates, subject to narrow exceptions.12 A challenger 

need make only a prima facie case that the fee is invalid, at which point “the 

government must produce evidence showing the estimated costs of the regulatory 

activity, and the basis for determining the manner in which the costs are apportioned, 

so that charges allocated to a payer bear a fair or reasonable relationship to the payer’s 

burdens on or benefits from the regulatory activity.”13 If the record cannot justify the 

Commission’s rates, then it will not stand up to judicial scrutiny.  

3. The Commission’s Methodology is Flawed

As the Commission is aware, a May 2019 Audit Report ordered by the California 

legislature found that the Bureau and Commission were consistently charging annual 

non-licensing fees that “far exceed” the agencies’ actual costs to administer their 

oversight responsibilities, while simultaneously undercharging licensing fees. However, 

the MGT Report startingly found the agencies’ non-licensing regulatory costs were twice 

9 See Cal. Code Regs., tit. 4, § 12380 et seq. 
10 California Assn. of Medical Products Suppliers v. Maxwell–Jolly (2011) 199 Cal.App.4th 
286, 303 [cleaned up]; Gov. Code, § 11350 
11 POET, supra, 218 Cal.App.4th at p. 755 
12 Gov. Code, § 11350, subd. (d); Western States Petroleum Assn. v. Superior Court (1995) 9 
Cal.4th 559, 578 
13 American Coatings Assn., Inc. v. State Air Resources Bd. (2021) 62 Cal.App.5th 1111, 1124 
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as high as identified in the Audit Report.14 The Commission’s response has simply been 

that the State Auditor was wrong.  

However, even a cursory review of the MGT Report reveals significant 

methodological flaws. Overall, it appears that if a cost could not be directly attributed to 

an individual license application, then it was assigned to the annual fee, despite the cost 

being for licensing activity. For example, costs for managing the Licensing Section itself 

are assigned to the annual fee.15 There is no explanation in the MGT Report for this 

methodology, which violates basic cost allocation principles. In other instances, the 

Commission has admitted to shifting 100% of costs shared between licensing and non-

licensing activity to the annual fee, again with no cost justification.16  

The MGT Report also presumes the Commission’s and Bureau’s stated costs were 

properly incurred. While this is standard practice for ratemaking consultants, it means 

the MGT Report — and, by extension, the new rates — do not address many of the Audit 

Report’s concerns. For example, the Audit Report noted that, on average, 27 hours were 

being spent on each work permit application, at an average total cost of $2,000 per 

applicant, despite a maximum fee of $250.17 These costs were passed on to annual fee 

payers. However, there was no justification for these excessive costs, as the 

Commission need only determine if narrow grounds exist for mandatory 

disqualification.18 Nor are these application costs fairly assignable to the annual fee. 

Nevertheless, the practice apparently continues under the new rates, and thousands of 

work hours annually are being assigned to the annual fee for application activities.19  

14 MGT Report at p. 19 [approximately $7 million to $14 million] 
15 MGT Report at p. 17 
16 For, example, during the Commission’s November 29, 2022 meeting, Director Baxter 

confirmed costs which could arguably be assigned to both annual fees and direct fees 

were applied to the annual fee to subsidize individual applicants. 
17 Audit Report at pp. 33, 65; Bus. & Prof. Code, § 19912, subd. (b) 
18 Bus. & Prof. Code, § 19859 
19 According to updated information provided by the Bureau in Table 5 of its 2023 

Budget Change Proposal (0820-030-BCP-2023-GB), the average number of hours spent 

on a work permit application have increased to 39.   



necessary expenses. This would likely require reliance on the General Fund, which is 
not budgeted for such special fund expenditures.” 


As the table shows, the Gambling Control Fund (0567) had a balance (Reserve for 
Economic Uncertainty) of $19,057,000 in 2021-22 and $14,224,000 in 2022-23.

But, the fund also loaned the General Fund $85,000,000 in 2020-21.


The Loan was authorized by Item 820-011-569 of Chapter 6 of the Budget Act of 
2020-21 (SB 74). The authorization for the loan included the following condition, which 
is consistent with the conditions applied to all loans from funds supported by fees (as 
opposed to taxes):


“The Director of Finance shall order the repayment of all or a portion of the loan if it 
determines that … the fund or account from which the loan was made has a need 
for the moneys…”


This loan has never been repaid and is thus available to the Gambling Control Fund. 
Thus, there is no fiscal emergency requiring the adoption of the proposed fee structure 
since there is more than enough in the outstanding loan to cover the annual 
expenditures from the fund.


No Emergency to Collect 2022-23 Fees 
The Finding of Emergency notes that the emergency is also justified due to the recent 
enactment of SB 189. Specifically, it notes that:


“With the adoption of SB 189, this fee structure has been repealed and replaced 
with authority for the Commission to adopt regulations to collect a fee that is limited 
to the reasonable regulatory expenditures of the Bureau and the Commission. As the 
Commission is aware that the existing fee structure existing in regulation is not 
limited to the reasonable regulatory expenditures of the Bureau and Commission, 
maintaining these regulations is inconsistent with the requirements of BPC section 
19951.”


However, the acknowledged fact that the existing fee structure has over-charged 
regulated entities does not require an immediate adoption of a new fee. In fact, it 
requires that some portion of past fees be returned to the licensees. One way to do this 
would be to skip a year (or more) of fee collection. In fact, with the required return of 
the $85 million paid to the General Fund, the Bureau and the Commission could 
probably skip several years of fee collection, since the expenditures from the fund are 
proposed at only $25.2 million for 2023-24 (see table).


Fees Are Excluded From the Gann Limit 
The Department of Finance’s State Of California Manual Of State Funds (https://
esd.dof.ca.gov/funds/app/download/0567), makes clear that the revenues deposited into the 
Gambling Control Fund “are not proceeds of taxes” for purposes of the Gann Limit. 

https://esd.dof.ca.gov/funds/app/download/0567
https://esd.dof.ca.gov/funds/app/download/0567


This means that the funds can be collected only to the extent needed to pay for 
regulatory activities “pursuant to the Gambling Control Act.”


As the table shows, and the Finding of Emergency admits, the Bureau and Commission 
have grossly over-charged fee payers in the past. When a fee-based program collects 
only what is reasonably needed to cover its regulatory costs, the fee revenue is NOT 
regarded as “the proceeds of taxes” and is therefore exempt from the Gann Limit. In 
this case, if the program retains the past excessive balances, the fees would ultimately 
have to be re-classified as taxes and therefore subject to the limit. Given the state’s 
recent struggles to keep spending within the limit, this result would be detrimental to 
state finances. Thus, any balances accrued in the fund, beyond a reasonable set-aside 
for “economic uncertainties” must be returned to the fee payers or be deemed a tax, 
not a fee. This is another argument for not rushing to impose the new fee. Another is 
that should the fees ultimately be re-characterized as taxes, they would be illegal 
because taxes must be imposed with a two-thirds majority vote of the Legislature. 

In addition to the above arguments against the need for emergency imposition of the 
new fee structure, the speed with which the new fees are being adopted leaves no time 
for thorough analysis of several important issues. At a minimum, these issues include 
the following:


Are the Proposed Fees Actually Taxes? 
The previous fees were set based on the numbers of tables operated at each location. 
While these fees were excessive, in that they collected far more revenue than was 
needed to cover the Bureau’s and the Commission’s expenses (see table), at least they 
were distributed equitably based on the number of tables, since regulatory costs would 
plausibly be higher for establishments with more tables. However, the proposed fee 
abandons this intuitively plausible allocation in favor of fees that vary with the gross 
revenue of each establishment. I have found nothing in the record that explains why it 
would be more costly to regulate an establishment with higher revenues than one with 
lower revenues, especially if both have a similar number of tables. If there is a valid 
rationale for this approach, it is not explained in the report conducted by the MGT 
Consulting Group, on which the Commission claims that the Fee Modernization 
proposal is based. Nor does the proposed regulation offer any explanation of this 
issue. On its face it seems that the “modernized” fees are structured more like an 
excise tax than a regulatory fee.


Relation to Budgeted Amounts Unclear 
The Governor’s Budget for 2023-24 shows that total revenues to the fund next year will 
be $20,967,000 (see table). This is about the same as in 2022-23 and of a similar 
magnitude to the pre-COVID years shown on the table (2017-18 through 2019-20). 
Nowhere in this year’s budget nor in the single Budget Change Proposal that effects 
the fund is there any mention of the new fee. While the fee is intended, in part at least, 
to bring revenues into line with necessary expenditures, the administration has 
provided no detailed calculations or explanation of how this change will affect the 
budgeted revenues or expenditures for the Bureau or the Commission. It is not even 



clear that the budget reflects the revenue to be generated by the proposed fees. With 
more time and the cooperation of the Bureau and Commission, it would be possible to 
develop a reconciliation between the regulations and the revenues and expenditures. 
Without such a reconciliation, it is impossible to assess whether the proposed fees are 
reasonable and appropriate.


Relationship to Fee Report Unclear 
The proposed regulations purport to implement the recommendations of a 
comprehensive study of the Bureau’s costs and fees conducted by the MGT 
Consulting Group. However, the Finding of Emergency merely states that the proposed 
fee regulations are consistent with those recommendations and offers no detailed 
explanation of how they comport with the recommendation and findings of the report. 
For example, the MGT report proposed fee revenues totaling $14.2 million using 
2019-20 data. As the table shows, however, the total expenditures in that year were 
actually $21.4 million. It is not clear how to reconcile this difference. Moreover, 
expenditures for 2023-24 are proposed at $25.2 million. There may be some 
reasonable explanation for these differences, but if so it is not to be found in the state 
budget, the supporting BCP or the proposed regulations.





Michael C Genest

Founder and Chairman

Capitol Matrix Consulting
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$36,142 132,484 27%

Firearm Safety 2563 2973 86%
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VIA E-MAIL: JROSENSTEIN@CGCC.CA.GOV

Joshua Rosenstein, Legislative and Regulatory Specialist
Legislative and Regulatory Affairs Division
California Gambling Control Commission
2399 Gateway Oaks Drive, Suite 220 
Sacramento, CA 95833-4231

Re: Comments on Commission Fees Modernization Project III
CGCC-GCA-2022-03-C
Submitted by Parkwest Casinos, Inc.

Mr. Rosenstein,

Pursuant to the Notice of Proposed Regulatory Action released on or about November 25, 
2022 (“Notice”), we submit these comments in the above-referenced matter on behalf of 
Parkwest Casinos, Inc. 

1. Introduction and Summary.

As we have previously commented, the Commission has apparently put aside the 
concerns first identified by the California State Auditor, which advised that “the bureau and 
commission should reset their regulatory fees to reflect their actual costs.”1  The Commission’s 
first version of the emergency regulations at least made an attempt to adopt a methodology to 
ensure that fees would reflect the Commission’s and Bureau’s costs; the Commission then 
withdrew those provisions, leaving annual fees in place that have no basis in fact and leaving 
licensees with no ability to reconcile fees to the Commission’s and Bureau’s costs.

Instead, the emergency regulations already adopted by the Commission have imposed 
annual fees that are based on a percentage of the cardroom or TPPPS revenue, rather than on the 
Commission’s and Bureau’s actual cost to provide services to the licensee.  With the advent of 
this new approach, annual fees for cardrooms and TPPPSs have increased significantly, which 
will only exacerbate the issues first identified by the State Auditor – fees that are higher than the 
Commission’s and Bureau’s costs, and a burgeoning surplus.  The Commission’s first set of draft 

1 Bureau of Gambling Control and California Gambling Control Commission: Their Licensing Processes Are 
Inefficient and Foster Unequal Treatment of Applicants (May 2019) (California State Auditor) (“Audit Report”), 
p.42.
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regulations attempted to address this potential problem by providing for an annual reconciliation 
process.  The Commission deleted this process for both cardrooms and for TPPPSs, without 
providing an opportunity for public comment, and has not reinstated it here or in any other 
proceeding.  

Without an annual reconciliation process, and without a comparison to the Commission’s 
actual costs, an annual fee based on a percentage of revenue is nothing but a tax, rather than a 
fee, and clearly violates Proposition 26.  We recommend that the Commission revisit the 
methodology and calculation of the annual fee, remove the basis for the annual fee as a 
percentage of revenue, and institute an annual reconciliation that bases the annual fee to each 
licensee to reflect the Commission’s and Bureau’s actual cost to provide services.

2. Background.

A. Audit Report Recommended Alignment of Fees with Costs and 
Recognized the Potential Violations of Prop 26.

The State Auditor was very clear on how the Commission’s fee structure should be 
established: 

The bureau and the commission have established regulatory fees that do not align with 
the actual costs that they incur when performing oversight activities. These fees—which 
applicants and gaming business owners pay—raise questions about the legality and 
fairness of the current fee structure. In part because some of the fees are higher than 
necessary, the balance in the Gambling Fund has doubled over the past five years, and it 
is projected to increase to $97 million by June 2020. If the balance reaches this amount, it 
will represent a surplus of more than five times the combined annual operating 
expenditures of the bureau and commission. This excessive surplus has enabled the 
bureau to engage in inconsistent billing and time-management practices.2  

The State Auditor then noted that if fees are not related to actual costs, the supposed fee is 
actually an unlawful tax:

When an agency uses regulatory fees to subsidize different activities because the fee 
structure for those activities is inadequate, the regulatory fees may be serving as taxes 
rather than regulatory fees—which is unlawful. . . .  Given the lack of alignment that we 
found between fee revenue and the costs of regulation, we believe that a thorough review 
of the current fees is urgently needed.3

2 Id., p. 2 (emphasis added).
3 Id., p. 35.  The State Auditor also noted that, “One effect of the lack of alignment between the current fee
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B. The MGT Report Used Faulty Pandemic-Era Data for Its Projections 
and Cited No Evidence to Support the Conclusion that Annual Fees Should 
Be Based on Revenues Rather Than Actual Cost of Service.

MGT Consulting prepared a report for the Commission entitled, “Department of Justice’s 
Bureau of Gambling Control and the California Gambling Control Commission Fee Study 
Report of Findings” (“MGT Report”).  MGT found that “The current third-party annual fee 
assessment results in an overpayment of annual fees.”4 

MGT then made two initial faulty assumptions in its analysis.  First, it used three-year 
averages for cardroom and TPPPS revenue reports.  These three-year averages obviously include 
periods of time when cardrooms were shut down due to the emergency orders issued by 
Governor Newsom during the pandemic.  Future revenue will undoubtedly be higher, assuming 
there are no future emergency orders.  With future fees based on deflated pandemic-era revenues, 
future fees would be much higher than necessary to cover the Commission’s and Bureau’s costs 
of providing service, even if that methodology were close to accurate.

Second, MGT made the false assumption that basing the annual fee on the revenue a club 
or TPPPS produces would reflect the Bureau’s and Commission’s cost of providing services to 
that licensee.5  MGT did not provide any evidence or facts to support this assumption.  As a 
rough example of the fallacy of this approach, MGT did not compare two cardrooms that have a 
near-identical number of tables, near-identical number of employees, and significant differences 
in revenues.  These revenue differences could be due to factors such as differences in location, 
management, or the type of clientele.  It is almost impossible to imagine that the services 
provided by the Commission and the Bureau to these two near-identical cardrooms would vary 
significantly based solely on differences in revenue.  MGT did not cite any evidence to support 
its belief that near-identical cardrooms should be taxed at different levels based solely on 
revenues.  Instead, MGT stated, without any evidence, that “[t]his methodology presented the 
fairest option for distribution.”6  

MGT proposed a flat fee based on a range of revenues,7 with an annual reconciliation.8   
MGT did not recommend annual fees that are based on a percentage of revenue.  

structure and the costs of oversight is an excessive—and still growing—surplus in the Gambling Fund,” which was 
estimated to “increase to more than $97 million by June 2020—a surplus of more than five times the bureau’s and
commission’s projected annual expenditures.”  Id.
4 MGT Report, p. 9.
5 Id., p. 21.
6 Id., p. 19.
7 Id., p. 32.
8 Id., p. p. 25.
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C. The Commission Made the MGT Recommendations Worse by 
Imposing Annual fees Based on a Percentage of Revenue, by Removing Any 
Perception of Fees Based on Cost of Services, and by Removing an Annual 
Reconciliation.

The Commission took MGT’s flawed proposal and made it worse—and by doing so, 
virtually ensured that the annual fee will be enjoined as a violation of Prop. 26.  First, the 
Commission’s emergency regulations and the current proposed regulations have based the 
annual fee for larger cardrooms solely on a percentage of annual revenue.9  MGT did not propose 
this methodology, the Commission did not present any evidence to support this fee methodology, 
and the Commission’s percentage-based fees will almost surely exceed the fees recommended by 
MGT, which were themselves based on a faulty or nonexistent methodology.   

The Commission also considered, and then withdrew, emergency regulations that would 
have established an (albeit flawed) methodology for calculating the annual fee.10  Those same 
emergency regulations would have provided for an annual reconciliation—again, flawed as it 
would not have been based on the Commission’s and Bureau’s actual costs to provide services to 
cardrooms and TPPPS’s, but at least providing an opportunity for licensees to address those 
calculations.11

Incredibly, the Commission decided instead to drive an annual fee calculation into 
familiar territory—underground.  Instead of providing for an annual fee calculation in the 
regulations, the Commission stated in adopting the emergency regulations that “the calculation 
method . . . has been moved from the regulation text to this [stet] supporting documentation of 
the rulemaking file as further discussed in Section 12252.2 below.”12  Oddly, there was (and is) 
no “further discussion” in Section 12252.2.  While the current ISR provides some methodology 
for the fees calculation, no data is provided, and this is not included in the current proposed 
regulations.13 

D. An Annual Fee Based Solely on a Percentage of Revenues Violates 
Proposition 26.

9 14 California Code of Regulations (“CCR”) § 12252 2 (TPPPS); § 12368.2 (cardrooms).  The Commission took the 
same flawed approach with TPPPSs.  14 CCR § 12252 2.
10 See, e,g, Final Statement of Reasons (undated), p.2 (available at 
http://www.cgcc.ca.gov/documents/enabling/2022/Fees_Mod_II_2nd_FSOR_REVISED_2022_0929.pdf)  
11 Id.
12 Id.
13 Initial Statement of Reasons, p.7.
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Under Prop. 26, the government must produce evidence showing the estimated costs of 
the regulatory activity, and the basis for determining the manner in which the costs are 
apportioned, so that charges allocated to a payer bear a fair or reasonable relationship to the 
payer's burdens on or benefits from the regulatory activity”14  The Commission has not done this 
–there is no evidence in the record to support an annual fee based on revenues, or that those 
annual fees bear a fair or reasonable relationship to a licensee’s benefits from the regulatory 
activity.  

In determining whether a regulatory fee is a tax for purposes of Prop. 26, courts evaluate 
(1) whether the approved fees would exceed the reasonable, estimated costs of administering the 
program; (2) whether the fee is used to generate excess revenue, that is, to generate more revenue 
than necessary to pay for the regulatory program; and (3) whether any class of fee payers is 
shouldering too large a portion of the associated regulatory costs.15  Here, given the fee 
statements that have already been generated under the emergency regulations, the new fees seem 
destined to exceed the Bureau’s and Commission’s reasonable, estimated costs of administering 
the licensing program; the fees will therefore generate excess revenue; and, because the fees are 
based on revenues rather than services, one or more classes of fee payers are shouldering too 
large a portion of the associated regulatory costs.

E. The Commission Has Not Complied with APA Requirements.

The California Administrative Procedure Act (Gov. Code § 11340 et seq.) lays out the 
process that state agencies must follow when adopting a regulation.  A state agency must, inter 
alia, (i) give the public notice of the regulatory action, (ii) publish a text of the proposed 
regulation with a statement of reasons for it, (iii) give interested parties the opportunity to 
comment on the proposed regulation, (iv) respond in writing to public comments, and (v) 
maintain a file as the record for the rulemaking proceeding. Id. at § 11346-47.3; John R. Lawson 
Rock & Oil, Inc. v. State Air Res. Bd., 20 Cal. App. 5th 77, 111 (2018).  

As part of the publication requirements, the agency must make certain information 
available to the public.  Gov. Code § 11346.2.  Specifically, the APA requires that an agency 
submit, along with a proposed regulation, “[f]acts, evidence, documents, testimony, or other 
evidence on which the agency relies to support an initial determination that the action will not 
have a significant adverse economic impact on business.” Gov. Code § 11346.2(b)(5(A); John 
R. Lawson Rock & Oil, supra, 20 Cal. App. 5th 77 at 110.  

The only “facts” the Commission apparently relies upon is the thread-bare MGT Report, 
which is remarkably lacking in data and factual or empirical support.  The MGT Report does not 
contain an adequate assessment of the potential economic impact of the proposed fee structure on 

14 Am. Coatings Assn., Inc. v. State Air Res. Bd., 62 Cal. App. 5th 1111, 1124, 277 Cal. Rptr. 3d 284, (2021).
15 Id. at 1125-1126.
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California businesses.  Indeed, the methodology employed merely consists of a voluntary online 
survey, with an anticipated response rate of 5-15%.16   Further, the survey was only sent to 325 
preselected “applicants,” with no explanation of who these “applicants” were, on what basis they 
were selected, or how the 5-15% of those who were anticipated to participate in the survey 
would be representative of all California businesses and enterprises impacted by the fee 
structure.17  The MGT Report does not address the potential economic impact on California 
businesses.

The ISR states that:

The Commission has made a determination that the proposed regulatory action 
will not have a significant statewide adverse economic impact directly affecting 
business, including the ability of California businesses to compete with businesses 
in other states. This determination is based on the following facts or 
evidence/documents/testimony: 

This proposed action imposes no new mandatory requirements on 
businesses.18

The ISR cites no support for this conclusory statement.  In fact, it is wrong.  The 
proposed action will impose an annual tax on California cardrooms that far exceeds the previous 
fees that were paid.  

To make matters worse, the ISR reports that the Commission is not in fact relying upon 
the MGT Report.19  With the apparent discard of the MGT Report, it is completely unclear what 
data the Commission has used, how it was tested, or how the Commission landed on a tax as the 
best way to assess an annual fee on cardrooms.  

The APA also requires the Commission to include a “description of reasonable 
alternatives to the regulation and the agency’s reasons for rejecting those alternatives.”  The 
Commission has not done this.  Instead, the ISR simply states—again, in a conclusory manner—
that:

No reasonable alternative to the regulations would be more effective in 
carrying out the purpose for which the action is proposed. No reasonable 
alternative would be as effective as and less burdensome to affected 
private persons than the proposed action, nor would be more cost-es 

16 MGT Report, p. 23.  
17 Id.
18 Initial Statement of Reasons, p. 10.
19 Initial Statement of Reasons, p. 9 (“Technical, theoretical, or empirical studies or reports relied upon: None.”).
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effective to affected private persons and equally effective in implementing 
the statutory policy or other provision of law.
Set forth below are the alternatives that were considered and the reasons 
each alternative was rejected: No reasonable alternative has been 
developed or otherwise identified and brought to the attention of the 
Commission. 

Here, the Commission has put the cart before the horse.  The Commission did not invite 
alternative proposals until a few days ago.  There are reasonable alternatives.  Even the proposal 
in the flawed MGT Report—in particular, the annual true-up—was better than what the 
Commission proposes to adopt.  However, it is difficult to believe that the Commission could not 
derive an alternative to the proposed tax structure.

3. Conclusion.

In short, the Commission has decided to impose an annual tax on licensees that has no 
basis in fact and that is based solely on revenues rather than the Commission’s and Bureau’s cost 
of services—at a higher level than the current fee structure, which as noted by the State Auditor, 
already exceeds the costs of the Commission’s and Bureau’s services.  If the Commission 
intends to perform any sort of annual reconciliation, it apparently intends to perform that in 
secret, with no accountability to cardrooms or TPPPS’s.

We urge the Commission to reconsider this flawed approach.  The Commission should 
calculate the annual fee based on the Commission’s and Bureau’s actual costs of services, and 
institute an annual reconciliation through regulations to ensure that the fees charged accurately 
reflect those costs.

Sincerely,

Randall W. Keen
Manatt, Phelps & Phillips, LLP

RWK
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I write on behalf of Artichoke Joe's with comments on the regulations 
referenced above. 

The proposed regulations are being promulgated pursuant to legislative 
amendments made to Section 19951 of the Gambling Control Act in June 2022. 
Section 19951 now reads in relevant part: 

(b)(2)(B) The fee for the renewal of a state gambling license shall be 
an amount determined by the commission in accordance with 
regulations adopted pursuant to this chapter. 

(d) It is the intent of the Legislature that the fees paid pursuant to this 
section are sufficient to enable the department and the commission to 
fully carry out their duties and responsibilities under this chapter. 

(e) The amount of fees collected pursuant to this section shall be 
limited to the reasonable regulatory expenditures of the department 
and the commission to administer this chapter. 

The limit in subdivision (e) is consistent with and required by the 
Constitution. If the fees were to exceed current costs, under the law the fees 
would be considered a tax. As the Supreme Court has ruled, " ... the state may not 
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charge an amount exceeding the costs it incurs because, if it were so allowed, 'the 
imposition of fees would become a vehicle for generating revenue independent of 
the purpose of the fees.' [cite omitted]." Calif. Bldg. Industry Assn. v. State Water 
Resources Control Board (2018) 4 Cal. 5th 1032, 1046. 

The limit in subdivision (e) was the result of a State Audit performed in late 
2018 and early 2019 which found, in part, an "excessive" surplus in the Gambling 
Control Fund leading to a warning from the State Auditor that the surplus might be 
illegal and that the Bureau and the Commission "need to take steps to reduce this 
fund balance to a more reasonable level." (State Audit Report 2018-132, p. 35.) 
Subdivision (e) prohibits an unreasonable surplus. 

The proposed regulations fail to address the existing surplus in the Gambling 
Control Fund and thus fail to adhere to the limit in subdivision (e) in this and in a 
number of other respects. 

BACKGROUND ON STATE AUDIT 

The existence of an excessive surplus in the Gambling Control Fund was first 
raised in July 2018, by then Assemblyman Rob Bonta, Assistant Majority Leader, 
when he requested that the Joint Legislative Committee approve an audit of the 
Bureau of Gambling Control and the California Gambling Control Commission. Then 
Assemblyman Bonta wrote in relevant part: 

The GCF surplus balance has grown every year since inception. It 
stood at $56,501,000 in 2018 and was projected to be $59,000,000 
in 2019. The GF has been growing at approximately $2 to $3 million 
annually over its ongong expenditures. The GCF fees collected far 
exceed the Legislature's intent that there be sufficiant funds to allow 
the agencies to regulate gambling establishments. (Bus. & Prof. Code 
§ 19951 (g)). , An audit should examine whether the current level of 
revenue collection is approprite, necessary, and reasonably tailored to 
the stated purpose and if there is a rational basis for the fees being 
charged. 

Assemblyman Bonta also asked that the audit address certain specific issues, 
one of which was to "Identify the magnitude of any surplus balance in the GCF and 
determine its appropriateness and whether fees paid by licensees should be reduced 
or refunded. " 
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On August 9, 2018, the Joint Legislative Audit Committee voted 
unanimously to approve the audit request. 

The State Auditor conducted the audit, and in May 2019, released her 
Report. The Report addressed the issues regarding the propriety of fees in a twelve 
page section entitled lIThe Bureau and Commission Have Charged Fees That Do Not 
Align With Regulatory Costs, Resulting in an Excessive Surplus and Fairness 
Concerns." The State Auditor found a number of problems with the fees being 
charged, including that the annual fees (called nonlicensing regulatory fees) paid by 
the cardrooms and third party companies far exceed the costs of related oversight. 
The Audit Report reads (at p. 34) : 

... the Gambling Fund's balance has continued to increase because 
non licensing regulatory fees have generated far more revenue each 
year than the bureau and the commission have spent on the related 
regulatory activities .... For example, we estimated that the bureau and 
commission had combined nonlicensing regulatory costs of $6.9 
million in fiscal year 2017-18; however, the nonlicensing regulatory 
fees generated $18.9 million in revenue that year-resulting in a 
surplus of $12 million in fee revenue. 

A subsection with the heading liThe Gambling Fund's Balance is Excessive 
and Expected to Increase" discusses this in more detail and on p. 35 reads: 

One effect of the lack of alignment between the current fee structure 
and the costs of oversight is an excessive-and still growing-surplus in 
the Gambling Fund. Over the last five fiscal years, the balance in the 
Gambling Fund has doubled .... [T]he ending balance for fiscal year 
2013-14 was $30 million. By the end of fiscal year 2017-18, the 
balance was $61 million, more than three times the bureau's and 
commission's combined total annual expenditures of $18 million. 
During this five-year period, the two entities' expenditures averaged 
only 66 percent of the Gambling Fund's revenue. Additionally, the 
January 2019 Governor's proposed budget includes the State's 
General Fund's repayment in fiscal year 2019-20 of $29 million it 
received in loans from the Gambling Fund in 2008 and 2011. As a 
result, the proposed budget projects that the fund balance will increase 
to more than $97 million by June 2020-a surplus of more than five 
times the bureau's and commission's projected annual expenditures. 
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The overfunding of the Gambling Control Fund raised an issue whether the 
fees charged were too high and therefore in effect constituted "taxes." On this, 
the State Auditor wrote (p. 35): 

When an agency uses regulatory fees to subsidize different activities 
because the fee structure for those activities is inadequate, the 
regulatory fees may be serving as taxes rather than regulatory 
fees-which is unlawful. 

The surplus in the Gambling Control Fund has repeatedly been used for 
unrelated purposes, namely to finance the General Fund. In 2008, the Gambling 
Control Fund loaned $10,000,000 to the General Fund, and in 2011, the Gambling 
Control Fund loaned another $19,000,000 to the General Fund. These loans were 
not repaid until the 2019-2020 fiscal year. After the State Audit, in the 2020-21 
fiscal year, the General Fund borrowed another $85 million from the Gambling 
Control Fund which amount remains unpaid today. Further, my understanding is 
that the General Fund does not pay interest so that, given inflation, repayment in 
the future does not constitute repayment of equal value. 

The repeated use of the Gambling Control Fund as a bank to make long-term, 
interest free loans to the General Fund to fund general government expense is not 
the purpose for which licensees pay their annual fees, and use of the fees for such 
a purpose turns the fees into an illegal tax. 

Therefore, the State Auditor warned (p. 35): 

The bureau and the commission need to take steps to reduce this fund 
balance to a more reasonable level. 

The State Auditor Report also discussed what would be considered an 
appropriate reserve, and noted that the Government Finance Officers Association 
recommends that entities maintain fund balances of at least two months of their 
operating revenue or expenditures, which for the Gambling Fund would be about $3 
million. Allowing that this may be insufficient, the State Auditor wrote that "the 
fund balance should not exceed one year's worth of expenditures." (State Audit, p. 
36) 
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BECAUSE THE ANNUAL "FEES" BEING ESTABLISHED BY THE 
REGULATIONS DO NOT PROVIDE FOR REDUCTION OF THE EXISTING 
EXCESSIVE SURPLUS IN THE GAMBLING CONTROL FUND, THEY 
WOULD CONSTITUTE AN ILLEGAL TAX 

Section 19951 (e) requires that the surplus be drawn down, but the proposed 
regulations lease an excessive surplus. 

In response to the State Auditor Report, the Commission hired a consultant, 
MGT Consulting, to evaluate fees, and in June 2021, MGT issued a report entitled 
"Department of Justice's Bureau of Gambling Control and the California Gambling 
Control Commission Fee Study Report of Findings" (the "MGT Report"). The MGT 
Report states that the purpose of their study was lito align the revenue collected 
and deposited into the Gambling Control Fund (GCF) with the costs of the activities 
that the fund supports." In other words, all that MGT did was to propose a new 
fee structure to balance current annual fees with current non licensing regulatory 
costs. MGT did not consider the existing excessive balance already held in the 
Gambling Control Fund and how to reduce that surplus. 

Consistent with the MGT Report, the proposed regulations also ignore the 
existing excessive surplus in the Gambling Control Fund and the State Auditor's 
warning to reduce the surplus. There is no proposal to reduce the fees or refund 
the surplus. To the contrary, on October 1, 2022, after the emergency regulations 
were adopted, Artichoke Joe's received a fee bill for 2023 stating fees that were 
more than 250% of Artichoke Joe's fees for 2022. 

We estimate that the current balance of the Gambling Control Fund is about 
$100 million. That is based on the 2022-23 Proposed budget just released last 
week showing that the Gambling Control Fund held $19,057,000 as of July 1, 
2022 and is estimated to be $14,224,000 as of June 30, 2023 and the 
outstanding $85 million loan to the General Fund. Given that the combined 
budgets for the Bureau and Commission for the current year is about $25 million, it 
appears that licensees have prepaid fees for the Bureau and the Commission for the 
next four years. 

The annual fees are not being collected solely to defray current costs of the 
Bureau and the Commission, but are being pooled to pay future such costs and to 
finance other state costs. This surplus in the Gambling Control Fund is illegal, and 
monies collected while the state maintains an excessive surplus in the Gambling 
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Control Fund constitute an illegal tax. Because the proposed regulations fail to 
address this problem, they are inconsistent with section 19951 (e). 

BECAUSE THE PROPOSED REGULATIONS DO NOT INCLUDE 
A PROVISION TO REDUCE FUTURE EXCESSIVE ACCUMULATIONS 
IN THE GAMBLING CONTROL FUND, THE FEES FAIL TO COMPLY 
WITH SECTION 19951 

Just as the regulation creates a tax by failing to address the current 
excessive accumulation in the Gambling Control Act, similarly the regulations will 
create a future tax because they fail to address possible future excessive 
accumulations in the Gambling Control Fund. 

The first version of these regulations, approved on an emergency basis by 
the OAL on August 1, 2022, the regulations provided for a credit in future years if 
fees charged proved too high. Section 12368.1 provided: 

"For future years each cost pool will need to account for any prior year 
adjustments through a carry forward. A carry forward as used in this 
section will account for and reconcile any over and under costs 
allocated in prior years for each cost pool." 

That language has been deleted from the current version of the regulations. 

We interpret the language in section 19951 (e) to require this type of 
adjustment. Section 19951 (e) reads, "e) The amount of fees collected ... shall be 
limited to the reasonable regulatory expenditures." This does not limit fees to the 
reasonable "estimate" of regulatory expenditures, but to the actual reasonable 
regulatory expenditures themselves. Once the expenditures are known, adjustment 
must occur. Because the regulations currently proposed would omit the prior 
requirement of reconciliation, the regulations would violate section 19951 (e). 

This type of provision has been employed by other agencies in regulations 
which recoup all their costs in fees. See Calif. Bldg. Industry Assn. v. State Water 
Resources Control Board (2018), 4 Cal.5th 1032, 1045 [Water Code § 13260(f)(1)) 
authorized the Water Board, if it determined "that the revenue collected during the 
preceding year was greater than, or less than, the revenue levels set forth in the 
Budget Act" to "further adjust the annual fees to compensate for the over and 
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under collection of revenue."] and California Farm Bureau Federation v. State Water 
Resources Control Board (2011) 51 CaL4th 421 [Water Code § 1525 required that 
the total budgeted cost of the Division's operations be recovered from the fees and 
required the SWRCB to review and revise its fees each year. If the revenue 
collected during the preceding year was either greater or less than the revenue 
levels set forth in the Budget Act, the SWRCB was authorized to adjust the annual 
fees to compensate for the disparity.] 

This type of reconciliation protects against overcharges of fees and is 
required by section 19951 (e) in order to prevent further illegal accumulations. 

IMPOSITION OF A PERCENTAGE FEE BASED ON GROSS REVENUE 
IS A TAX, NOT A FEE, BECAUSE THERE IS AN INSUFFICIENT NEXUS 
TO THE SERVICES PROVIDED 

The proposed regulations would impose annual fees calculated as a 
percentage of gross gaming revenue of the licensee. However, a fee based on 
gross revenue would constitute an illegal tax because there is insufficient nexus 
between the fee and the costs incurred by the state agency. 

One of the requirements to distinguish a fee from a tax is that the fee "bears 
a reasonable relationship to the burdens created by the fee payers' activities or 
operations." California Building Industry Assn. v. State Water Resources Control 
Board (2018) 4 CaL 5th 1032, 1046. 

Where the fee consists of a percentage of gross revenue, it is not based on 
actual costs of regulation or on some element closely related to the costs of 
regulation. Thus in Howard Jarvis Taxpayers Ass 'n v. City of Roseville (2002) 97 
CaLApp.4th 637, 648-649, the court ruled that an in lieu fee imposed by a city on 
the budget of a city-operated utilities was illegal. The court wrote, "Roseville sets 
the in-lieu fee at a flat 4 percent of each of the three utilities' annual budgets. On 
its face, this fee does not represent costs." The court explained that the utilities' 
budgets were untethered to the costs incurred by the city and could increase for a 
reason unrelated to the costs upon which the city could impose an in-lieu fee. The 
court concluded, "It cannot be said that this flat fee on budgets coincides with 
these costs." Similarly here, the agencies' costs are not linked to gaming revenue, 
and are not a proper basis for the fees. 
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For the past 24 years, from 1998 to 2022, annual cardroom fees under 
former section 199551 were always based on the number of tables operated by the 
cardroom. That fee is much more appropriate as a basis for fees. The more 
gaming tables a cardroom operates, presumably the more the need for regulation. 
Under the old rate scheme, there were two alternate rate schedules, each using 
tiered rates. The ordinary rate schedule was based on the number of tables but an 
alternate rate schedule was based on revenue and would supersede the ordinary 
tables if it would result in a higher rate. That said, whichever rate schedule applied, 
the rate would be applied to the number of tables for which the cardroom was 
licensed. A fee based on the number of tables bears a much stronger nexus to the 
burdens created by the fee payer's activities than one based on revenue. 

Furthering the appropriateness of the use of tables as the basis for the fee, 
we note that some regulation is based on the number of tables. The minimum 
internal control regulations (Reg. 12380) base regulatory requirements on the 
number of tables operated at the club. 

We are unaware of any case allowing a percentage fee based on revenue. 
To the contrary, revenue is a common basis for taxes, and such a fee would be 
virtually indistinguishable from a tax. Neither the MGT Report nor the Initial 
Statement of Reasons provides reasons for this changing the basis of the fee from 
tables to gross gaming revenue. 

THERE IS INSUFFICIENT EVIDENCE IN THE RULEMAKING FILE 
TO DETERMINE THAT THE FEES TO BE GENERATED COMPLY 
WITH THE LIMITATION IN SECTION 19951 

Section 12368.2 would set the cardroom business annual fee of active 
licensees with average annual gross revenue of $1.5 million or more at 1.29% of 
the average annual gross revenue. According to information provided to cardrooms 
and in the rulemaking file, the Commission has determined reasonable regulatory 
costs to be $19,174,894 per year. 

Government Code 11346.2(b)(1) requires the Commission to include in the 
Initial Statement of Reasons "the rationale for the determination by the agency that 
[the regulation] is reasonably necessary to carry out the purpose and for which it is 
proposed. " Similarly, section 11246.3 states, liThe proposed adoption, 
amendment, or repeal of a regulation shall be based on adequate information 
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concerning the need for, and consequences of, proposed government action." 
However, contrary to these requirements, information in the regulatory file to 
support that calculation is insufficient and contradictory. 

Calculation to show that the 1 .29% fee is necessary and appropriate would 
involve three steps. The first step would calculate the costs incurred by the Bureau 
and the Commission to fully carry out their duties under the Gambling Control Act 
and segregate that from other duties, such as oversight of the tribal compacts. To 
the extent that an employee has duties under the Act and other duties not under 
the Act, that employees salary must be reasonably allocated between the two 
types of duties. A second step would divide costs incurred under the Gambling 
Control Act between licensing costs, recovered through licensing fees, and 
nonlicensing costs, recovered through the annual fees. The third step would be to 
divide the nonlicensing costs incurred under the Act between the cardrooms and 
the third parties. 

Regarding the first step, little to no information has been provided. Further, 
as discussed above, there have been wide differences in calculations of 
nonlicensing regulatory costs between the State Auditor's Report and in the MGT 
Report. 

In 2019, the State Auditor found that the nonlicensing regulatory costs were 
$6.9 million. "[W]e estimated that the bureau and commission had combined 
nonlicensing regulatory costs of $6.9 million in fiscal year 2017-18." State 
Auditor, p. 34. 

In 2021, the MGT Report determined that the nonlicensing regulatory costs 
for the 2019-20 year were $14,186,313, over twice as much as the State Auditor 
had found for the 2017-18 fiscal year. MGT took that position that the method of 
allocating costs that had been in place for years failed to include all the costs that 
should have been included. The Report reads, "The methodologies used to assess 
the annual fee for the cardroom and third party companies ... did not account for 
true and complete cost." MGT Report, p. 9. However, it seems that non licensing 
fees have increased much more than licensing fees have decreased. Detail is 
needed to show that the changes will accomplish the Legislature's charge to reduce 
the surplus in the Gambling Control Fund, and as noted, MGT did not address the 
surplus in its report. MGT's Report mainly pertained to the third step, the allocation 
of costs between cardrooms and third parties. 
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On October 1, 2022, the Commission sent out invoices to cardrooms for the 
annual fee for 2023, and included a spreadsheet that asserted yet a higher amount 
of nonlicensing regulatory costs. That spreadsheet, which is in the regulatory file, 
claims that the nonlicensing regulatory costs for FY 2022-2023 will be 
$19,174,894. This number is almost three times the State Auditor's figure of $6.9 
million for 2017-18, and 35% more than MGT's figure of $14.2 million for 2019-
20. Again, no specifics are provided to support this figure. 

The Commission circulated a spreadsheet with the October 1, 2022 fee 
invoices that is not in the regulatory file. That spreadsheet included more detail, 
but did not provide an explanation of the source of the numbers. It simply included 
broad numbers, and there is no way to determine how these were calculated or to 
verify that they are limited to eligible expenditures under section 19951 (e). 

THE FEE CAN BE EXPECTED TO RAISE MUCH MORE REVENUE 
WHEN 2020 REVENUES ARE NO LONGER INCLUDED IN THE 
CALCULATIONS 

The proposed regulations set annual cardroom fees at a flat percentage of 
1.29%. The premise is that at this rate, projected annual fees will match projected 
non-licensing regulatory costs. Even if that is so currently, in a year or two when 
the 2000 year figures are not used to determine average annual revenues over a 
three-year period, fees will increase significantly and create even more of a surplus 
in the Gambling Control Fund. In 2020, cardrooms were shut for half the year 
because of COVID. Cardroom gross revenues for 2020 are about half what they 
would be in a normal year. Therefore, when gross revenues for 2020 are not part 
of the calculation and are replaced with a normal year, the average revenue 
numbers will all jump about 16%, and the fees will jump the same. 

The current calculations were based on the three year average of gross 
revenue, and included 2020, when COVID shut all cardrooms for about half the 
year, resulting in gross revenues being about 50% of normal. In future years, when 
the three year average is calculated without inclusion of 2020, the gross revenue 
will jump by about 16%. (For example, if gross revenue is 2x every year, the three 
year average including 2020 is 5/3 = 1.67. When 2020 is not included, the three 
year average will be 6/3 = 2.) This will result in large overfunding of the Gambling 
Control Fund and will violate section 19951 (e). 
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*** 

In conclusion, the regulations violate section 19951 (e) in a number of 
respects. As a result they are not consistent with the statute, in violation of 
Government Code § 11349.1 (a)(4), they are not necessary to effectuate the 
purpose of the statute, in violation of § 11349.1 (a)( 1), and they are not authorized 
by the statute, in violation of § 11349.1 (a)(2). For all these reasons, the 
regulations are not proper and should not be adopted as drafted. We appreciate 
your consideration of these comments. 

Sincerely, 

ATa~ 
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Rosenstein, Joshua

From: Alan Titus <Alan.Titus@RobbAndRoss.com>
Sent: Tuesday, January 24, 2023 10:15 AM
To: lawsandregs
Subject: Fee Modernization III

I would like to submit a correction to a typo in my letter of January 17, 2023.  On page 10, in the second to last 
paragraph, the third sentence should have read, “Even if that is so currently, in a year or two when the 2020 year figures 
are not used to determine average annual revenues over a three year period, fees will increase significantly and create 
even more of a surplus in the Gambling Control Fund.”  2000 should have read 2020.  Thank you. 
 
 

Alan Titus 
Robb & Ross 
591 Redwood Hwy, Ste 2250 
Mill Valley, California  94941 
(415) 332-3831 
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