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January 3, 2023 

Josh Rosenstein, 
Legislative and Regulatory Specialist                        VIA Email:lawsandregs@cgcc.ca.gov 
Legislative and Regulatory Affairs Division 
California Gambling Control Commission 
2399 Gateway Oaks Drive, Suite 220 
Sacramento, CA  95833-4231 
 
             Re: CGCC-GCA-2022-06-R:“Subpoenas” 
 
Dear Mr. Rosenstein, 

We write in opposition to the adoption of the proposed language of CCR §12060(b) and (g).  We 
have read and considered the reasons set forth by the Commission for the proposed changes and 
the proposed language. The proposed changes are in conflict with existing appliable law, 
overbroad, potentially violative of Constitutional rights, and subvert the basic notions of fairness 
that our legal system rests upon.  

The proposed regulations seem to be trying to exempt Commissioners from “civil type 
discovery”. The intent appears to be to protect the Commission and the Commissioners from the 
burden and annoyance of having to comply with a subpoena issued by an applicant at a 
Gambling Control Act hearing. While avoiding annoyance and costs may seem to be worthwhile 
goals, the proposed language is concerning on many levels. 

First, the Administrative Procedures Act (“APA”) is applicable to the hearings conducted by the 
Commission. (Govt. Code §11410.10.) There is nothing in the Gambling Control Act that 
specifically exempts the Commission from applying the APA, To the contrary, Business and 
Professions Code (“B&P Code”) §19825 specifically states that adjudicative hearings are 
required to be conducted pursuant to the rules the APA provides for formal hearings. The APA 
has an entire section devoted to subpoenas in administrative hearings. (Govt. Code §§ 11450.05-
11450.50).  Thus, there is applicable statutory law with which the proposed regulations would be 
in direct conflict. The statutory authority does not allow the Commission to create regulations to 
exempt itself from the procedures prescribed by the Legislature.  As statutory law takes 
precedence over regulations, there is also an argument that the adoption of the proposed 
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language would be null ab initio. The Commission has no authority or ability to promulgate 
regulations that would exempt it from the statutory requirement to follow the APA. 

The proposed language of §12014(b) allows the presiding officer to quash or modify a subpoena 
upon its own motion. This is antithetical to the fundamental precepts of justice in our system of 
jurisprudence as one category of “presiding officer” is defined by §12060(c) as a member of the 
Commission’s legal staff.  Thus, an employee of the subpoenaed party would be empowered to 
modify or quash a subpoena to that party, or to modify or quash a subpoena an applicant served 
on a third party in support of their case.  The potential bias in this situation is plain.  An 
employee subject to the power and authority of the Commission and Commissioners would be 
making the determination. The opportunity for self-dealing and even workplace intimidation is 
blatant and ill advised.  

The possibility of depriving an applicant the full right to put all relevant issues before the trier of 
fact is a deprivation of a fair hearing. Applicants must have the ability to subpoena the witnesses 
and documents they believe necessary to their case and not be second guessed or limited by a 
hearing officer with an inherent bias. The APA already has a system in place and that statutory 
authority musty be followed. 

Given that there is no indication that the Commission provides judicial training to the 
Commissioners or even meets its obligation under the APA for the Commissioners to comply 
with the Code of Judicial Ethics, there is a real concern that an applicant’s rights to a full and fair 
hearing, that complies with some system of jurisprudence and protection of rights, is further 
being undermined by this proposed change. The burden of suitability is on the applicant, and the 
applicant should have every opportunity to provide relevant evidence to support that burden.  If 
relevant evidence exists the burden or cost of complying with a subpoena may be annoying, but 
it is what fairness and good government demand. An employee of the Commission should not be 
allowed to interfere with a subpoena to protect or shield what could be important and relevant 
information. 

Take for example the situation where during a GCA hearing a commissioner received an ex parte 
communication regarding the applicant’s suitability for licensure. The commissioner then told 
the parties that he had received the communication, and he had destroyed the actual 
communications. The Commission had no policy regarding retention of such communications. 
The commissioner should not have deleted the information but provided copies of said 
communications to all parties in the interest of fairness and justice.  The applicant should have 
the ability to subpoena the records of those communications. The substance of those 
communications may show bias, prejudice, or animus to the applicant.  It is also entirely possible 
that the communications would not show that, but the point is the applicant can’t know without 
seeing them.  Without the power of subpoena, the applicant is left to rely upon the word and 
good graces of a commissioner who may be tainted or biased against them.  This is but one 
example of where the power of subpoena is necessary and relevant for a fair hearing.  
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While subpoenas may be annoying, and even expensive,  the annoyance must be counter 
balanced by fairness to all parties. Justice does not consider annoyance and expense as equals to 
fairness. 

We believe that the adoption of the proposed language will subject the Commission to litigation. 
We therefore request that the Commission not adopt this proposed language, and instead follow 
the existing statutory law in place within the APA. 

Very Truly Yours, 

 

Jarhett Blonien 






	BLONIEN
	IGLS

