LAW OFFICES OF DAVID M. FRIED

6 Beach Rd., #1115 Phone: (415) 370-0929
Tiburon, CA 94920 dmfried12 @gmail.com

April 29, 2026

Via Email: ahunter@cgcc.ca.gov
California Gambling Control Commission
2399 Gateway Oaks Dr., Suite 220
Sacramento, CA 95833-4231

Re: Proposed Advertising Regulations: CGCC-GCA-2025-02-R

Dear Commissioners:

These comments are submitted on behalf of the California Grand Casino and Oaks Card Club
regarding the second modified text of the regulation, dated February 17, 2026.

We urge you to address the issues in our February 26, 2026, March 19, 2026, and April 9,
2026 letters, including retroactivity, how to count the number of violations, and when a violation
should be deemed to commence. These letters also explain the Due Process and First Amendment
problems caused by Section 12099.

The Comments and Responses do not address the timely public comments (and comments
from the Commissioners themselves) regarding the retroactive application of the regulation. This
issue was raised in the February 26 letter, at the March 3 hearing,l in the March 19, 2026 letter and
in the April 9, 2026 letter. Any suggestion that the Commission need not address retroactivity
because the first written comments were submitted prior to the formal comment period is misplaced.
There was a timely discussion of the retroactivity problem at the March 3 hearing, the February 26
letter was incorporated into the March 19 letter submitted during the formal comment period letter,
and retroactivity was again referenced in that March 19 letter.

We respectfully suggest that the Commission direct Commission staff to revise Section
12099 to address all of these comments.

Yours,

David M. Fried

! Our February 26, 2026 and April 9, 2026 letters are attached hereto and incorporated fully by
reference herein. We are attaching a rough transcript of the March 3, 2026 hearing.

IlPage



LAW OFFICES OF DAVID M. FRIED

6 Beach Rd., #1115 Phone: (415) 370-0929
Tiburon, CA 94920 dmfried12 @gmail.com

February 26, 2026

Via Email ahunter@cgcc.ca.gov
California Gambling Control Commission
2399 Gateway Oaks Dr. Suite 220
Sacramento, CA 95833-4231

Re: Proposed Advertising Regulations: CGCC-GCA-2025-02-R

Dear Commissioners:

These comments are submitted on behalf of the California Grand Casino and Oaks Card Club
respecting the second modified text of the regulation, dated February 17, 2026.

The revised text substantially changes section 12099, relating to the disapproval of
advertising. There are several problems with the proposed changes, particularly with subsection (e)
which dates a deceptive advertising violation to the date an advertisement was first published or
disseminated, rather than from when the advertisement is determined after hearing to be deceptive.
None of the administrative materials released for this hearing provide an explanation for why
subsection (e) has been added. Dating a violation from the date of publication of the advertisement
creates retroactive liability, uncertainty regarding how violations are counted, and “chills” protected
speech before there is a legal determination on the advertising content.

L. Subsection (e) has retroactive effect.

The proposed subsection (e) makes the violation of the regulation retroactive to the first
publication of the advertisement, imposing potential licensing and disciplinary penalties on a
licensee without a judicial or administrative hearing, and without even a compliance period to
address the alleged violation.

By doing so, the regulation can be used to punish advertisements published before the
regulation even takes effect. Some cardrooms may run the same advertisement or substantially
similar advertisement for years. After the adoption of this regulation, the Bureau may issue a notice
for an advertisement that was first published before this regulation was even adopted.

A law is retroactive if it changes the legal consequences for past conduct, including
expanding what conduct is sanctionable, increasing the potential liability for past conduct, creating a
new ground for discipline, imposing new duties on conduct or eliminating a prior defense. Under
Landgrafv. USI Film Products, (1994) 511 U.S. 244, there is a presumption that statutes that create
new liabilities or alter existing rights should not be applied to conduct that occurred before the
statute’s effective date. This presumption is rooted in due process and fundamental fairness
considerations, reflecting the general principle that persons should be able to rely on the legal
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consequences of their conduct at the time they act. In Landgraf, the Court held that a law does not
apply retroactively to conduct absent the express intent of the legislature, and penalties and damages
available under the new law cannot be applied to cases pending before the statute’s enactment.

Because the regulation includes “criteria” the Bureau must consider (sec. 12097(d)), permits
an accusation to be filed (sec. 12099(d)), increases potential fines and penalties (sec. 12099(d) and
Reg. 12566 (a)(3)), and affects license renewals (sec. 12099(f)), the regulation creates retroactive
liability for conduct occurring before the regulation is effective.

II. Subsection (e) creates the possibility of tens of thousands of repetitive violations.

Subsection (e) describes a “violation” as occurring upon publication or dissemination of the
advertisement. The regulation leaves unexplained how the number of violations will be counted.

A banner advertisement may have several hundred thousand impressions, meaning that each
time it loads on a web page for a single internet user, the ad is individually disseminated or
published. A streamed video ad may also have several hundred thousand impressions, one at a time.
An ad in a newspaper may repeat weekly. A radio ad may be broadcast hundreds of times. A single
social media post may be re-posted hundreds of times. How do we count the number of violations?
Because each violation could lead to a $5,000 penalty (Reg. 12566 (a)(3)), a licensee could face
hundreds of thousands or millions of dollars in penalties from a single advertisement that is
recurrently published, broadcast or disseminated.

Even if the regulation is re-written to treat each advertisement as one violation regarding of
the number of times it is published, advertisements are not static. Any advertisement in any medium
may be altered over time rather than new ads being created out of whole cloth. Is each iteration that
has a difference a separate advertisement? For example, an advertiser may have 30 variations of a
digital banner ad with slightly different wording both for variety, context for the type of web page,
and to test response rates. A print ad in a newspaper may be modified from week to week, but
usually may not be entirely new: the dates for an activity may change or there may be a different
promotion included. For video advertising, sometimes cardrooms may use modular vignettes of a
few seconds each and re-assemble them in different ways to provide variety to a video commercial.
They may also produce an ad in different time formats, for example with :8, 15, or :30 second
versions, but using the same material. In each case, is each iteration a separate advertisement?

The disciplinary regulations anticipate this problem where the violation relates to the
operation of controlled games. Each practice is one violation rather than each repeated act being a
separate violation. Reg. 12554(k). But there is no similar limitation here, and defining a single
advertisement is far more difficult than defining a single recurring game practice.

Due to the uncertainty in how this regulation will be used and applied by the Bureau (as
discussed below), a “violation” should be for not complying with a final decision following a
hearing that the advertising is deceptive, rather than the violation occurring from the date of
publication.
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111. Subsection (e) violates the principle that government must give a speaker sufficient
notice that their speech can be actionable under an administrative interpretation,
regulation or policy.

Due process in speech cases requires sufficient notice that speech governed by regulation
will subject the speaker to liability under a new policy, interpretation or regulation. FCCv. Fox TV
Stations, Inc., (2022) 567 U.S. 239 (“FCC”). In FCC, the Court held that the FCC cannot apply a
new interpretation of its indecency policy to prior broadcasts.

In this case, the Bureau will be making quasi-legislative judgments about what content in
cardroom advertisements is deceptive even if the decisions may be implemented in individual cases.
For example, the Bureau may decide categorically that an advertisement showing dice is deceptive.
But when the regulation is adopted, we will not yet know what these categorical judgments may be.
Because licensees lack due notice of what content will be found deceptive, a “violation” should not
occur on the date of publication unless the “deceptiveness” has already been clearly established in
prior and final precedential proceedings.

IV. Dating the violation to the date of publication chills protected speech.

While per the Comments and Responses, there is no longer a requirement to amend or
remove “the advertisement [after the administrative process and] prior to court action,” because of
the addition of subsection (e), the Comments and Responses err in concluding this “avoid(s) prior
restraint issues.”

Licensees do not yet know what language in advertisements the Bureau will find deceptive.
If penalties attach from the date of publication, and without clear standards as to what will be
disapproved, a licensee has to guess at what the Bureau may object to and may censor themselves in
advance of receiving a Bureau notice. Worse yet, the licensees may have to define the “gray area” —
the area of uncertainty — very broadly and self-censor in order to avoid the cost and risk of a
licensing issue and penalties in the hundreds of thousands of dollars.

Moreover, even after the first Bureau notice, the regulation strongly incentivizes the licensee
to cease the advertisement before a final determination is made in an administrative or judicial
hearing because under subsections (e) and (f), the licensee is penalized for not complying with the
Bureau notice pending the Commission’s decision on a license renewal or accusation. Because
license renewals occur every two years and a GCA hearing on a renewal may not conclude for
another 18 months, the self-censorship could continue for years.

When potential penalties attach from the date of the advertisement’s publication rather than
from a hearing decision and the hearing is not held soon thereafter, this is the essence of a “pre-
restraint” on speech prior to any due process. A regulation cannot force a licensee to risk license
denial or disciplinary action in order to get a hearing on whether the Bureau notice is valid. (ISOR at
19; see Volokh Letter I at 4-5, and Fried Letter I at 33-35.) There has to be a stay for compliance
with the notice pending a judicial hearing, and if not, a provision for a prompt hearing. See, Fried
Letter I at 33-35, Fried Letter II at 14 - 17, and Volokh Letter II at 4-6. While in other contexts, it
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may be common to date a violation from the conduct rather than from the notice to cease the
conduct, speech issues are addressed differently to avoid either restricting or “chilling” protected
speech.

Subsection (e) should be removed and replaced with language stating that no disciplinary or
licensing consequence can be incurred until following a hearing a final determination is reached on
the advertisement and the licensee fails to comply with the determination within a specified time
period: a short time period long enough for the licensee to be able to seek judicial review.

V. The administrative hearing on whether an advertisement is deceptive should be
separate from and not proceed by way of accusation or license renewal.

The Gambling Control Act (sec. 19841(f)) states that the Bureau makes a “determination”
that the advertisement is deceptive, but does not state by what process or by whom the advertisement
is “disapproved.” Nonetheless, the Act gives the Commission the authority to fashion a procedure
for disapprovals. Sec. 19841(f) (“Provide for the disapproval of advertising by licensed gambling
establishments that is determined by department to be deceptive to the public.”)

We note the changes to section 12099 were prompted by the Bureau’s December 30, 2025
letter to the Commission although the changes are not what the Bureau suggested. The Bureau’s
letter only pointed out that the Bureau lacked the authority to initiate a civil judicial action related to
the disapproval of advertising. The Bureau argued that a Bureau determination of deceptiveness was
only preliminary and that there should be a process for an administrative hearing on the
advertisement before any disapproval decision. Bureau Letter at p. 2.

We agree with the Bureau’s comment that the Bureau’s determination is not final and that a
hearing is required before disapproval. The courts do not allow agencies to “disapprove” advertising
without a hearing; that would be a prior restraint. For this reason, any administrative hearing has to
be held promptly, following which the ultimate decision has to be made by a court. A licensee has a
right to a judicial hearing on the merits of the Bureau’s notice (or at least sufficient time to seek a
judicial hearing following a final administrative decision) before any disciplinary consequences can
be triggered and the licensee’s speech is “chilled.” Fried Letter I at 33, Fried Letter II at 14-16,
Volokh Letter I at 4-5, Volokh Letter II at 4-6.

Because the Bureau is not charged with making adjudicative decisions and does not have a
hearing process, the hearing should be held by the Office of Administrative Hearings. A typical
function of an Administrative Law Judge is to review an agency action before it is final. The
Commission by regulation can set forth a procedure for the licensee to request a hearing on the
Bureau’s preliminary determination.

There is a misconception that A.P.A. referrals take a long time. What may cause delays is an
agency not promptly initiating the A.P.A. process by filing a pleading with the Office of
Administrative Hearings (“OAH”), or not being prepared to commence the hearing. Once the initial
filing is made, the Sacramento office of OAH sets a hearing within 1 day on average, and
commences hearings within 101 days. The final decision takes 21 days. The entire process takes 4
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months on average.! Since in this case the Bureau will have already issued a notice regarding the
advertising, it would be reasonable to require the Bureau to prepare and file an initial pleading with
OAH within 30 days based on the notice that has already been issued.

There are also policy reasons for using and deferring to an Administrative Law Judge. The
issue of deceptive advertising is a legal one based on case law and the content of the advertisement.
Legal determinations of this type should be made by an independent ALJ. The decision cannot be
based on policy preferences or pre-existing views as to what is deceptive. This will be a legal and
adjudicative decision.

The Gambling Control Act (“GCA”) hearing provided under a license renewal process is not
adequate for the purpose of timely adjudicating an advertising issue. The First Amendment does not
tolerate delaying a decision on the content of an advertisement for up to 3-4 years during a renewal
hearing process and while penalties accrue because that would invariably “chill” some protected
speech. Using the accusation process is also unsuitable. For the reasons above, the licensee cannot
wait a long time for a hearing, or face discipline before there is a hearing on whether the
advertisement is deceptive. It only when there is noncompliance with a final decision that the Bureau
should proceed with an accusation.?

CONCLUSION

For the foregoing reasons, we suggest that the Commission take no action at this hearing, and
instead give Commission staff the opportunity to revise section 12099 after consideration of the
comments. For discussion purposes, a suggested redline of section 12099 is attached.

1 OAH Case-related Data Report Pursuant to California Business and Professions Code Section

312.1 January 2026, at 9-26, Tables C - H.  https://www.dgs.ca.gov/Resources/Legislative-Reports.
2

There are additional reasons for using an A.P.A. hearing. Business and Professions Code
section 19870(f) prohibits current licensees from obtaining judicial review of GCA hearing decisions
under section 19932(a), yet judicial review is required here. Renewal hearings also are not
appropriate for the consideration of action against its existing license based on an alleged regulatory
violation. Moreover, the decision is unlikely to involve factual disputes or the credibility of
witnesses, but instead to turn on legal issues. With a GCA hearing, the persons deciding the issues
are not lawyers and the legal advice they rely upon may be confidential. In an A.P.A. hearing, the
legal arguments and discussion will be more transparent. In addition, impartial judges and tribunals
cannot make pronouncements on cases that may come before them for adjudication. They are
required to be neutral and to render a decision after the hearing. To the extent any Commissioners
have already expressed strong opinions on what types of ads they think constitute deceptive
advertising, that is another reason for deferring to an A.L.J. decision. The decision has to be an
adjudicative decision, not a decision based on policy preferences.
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Yours,

David M. Fried
§ 12099. Disapproval of Advertising.

(a)  If the Bureau determines an advertisement is deceptive in accordance with this article, the
Bureau may issue a notice of deceptive advertising to the cardroom business licensee or TPPPS
business licensee pursuant to Section 12006. The notice of deceptive advertising must include, at a
minimum, the following:
(1) A citation of each specific legal provision that has been violated;
(2) A description of each part of the advertisement that is not compliant with this article; and,
(3) An explanation of the cardroom business licensee’s or TPPPS business licensee’s right to
submit written support to rebut the notice of-deceptive advertising, consistent with subsection
(b).
(b)  The business licensee may submit written support to the Bureau to rebut the notice of
deceptive advertising within 14 calendar days following the Bureau’s service of the notice of
deceptive advertising in subsection (a).

(©) (1) If the cardroom business licensee or TPPPS business licensee does not submit timely
support to the Bureau pursuant to subsection (b), the Bureau will issue a notice of disapproval of the
deceptive advertisement within 30 calendar days.

(2) If the cardroom business licensee or TPPPS business licensee submits timely written
support to the Bureau pursuant to subsection (b), the Bureau must consider the written support
provided. The Bureau must respond to the cardroom business licensee or TPPPS business licensee
within 30 calendar days following the timely receipt of the written support, pursuant to Section
12006, of its determination to uphold, amend, or vacate the notice of deceptive advertising.

(A) If the Bureau upholds or amends its notice of deceptive advertising determination, it will
issue a notice of disappreval-determination that the advertising is efthe deceptive advertisement.
The Bureau notice will advise the licensee of the licensee’s rights under subsection (d) to seek a

hearing.
(B) If the Bureau vacates its determination notice of deceptive advertising, it will not issue a

notice of disappreval—determination.

(d) The Bureau’s notice of determination shall advise the licensee that, within 14 calendar days
after service of the notice, the licensee has the right to request an administrative hearing to contest
the Bureau’s determination. Any such hearing shall be conducted and decided in accordance with
Chapter 5 (commencing with Section 11500) of Part 1, Division 3, Title 2 of the Government Code.

(1) If the licensee does not timely request a hearing, the Bureau shall issue a notice of
disapproval within 30 calendar days, which shall constitute the final disposition of the matter.

(2) Within 30 days of receipt of a timely request for hearing, the Bureau shall initiate the
matter by filing the appropriate pleading with the Office of Administrative Hearings and submitting
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the State Agency Request to Set form (OAH-13) to set the matter for hearing. The hearing shall be
conducted as a formal adjudicative proceeding pursuant to Government Code section 11500 et seq
with an administrative law judge presiding. The administrative law judge shall prepare and serve the
proposed decision on the parties and transmit it to the Commission within 30 days after the matter is
submitted for decision. The proposed decision shall become the final decision of the Commission
unless, within 60 days of receipt, a majority of the Commission votes to review the proposed
decision pursuant to Government Code section 11517. If the Commission elects to review the
proposed decision, review shall be conducted on the administrative record. The Commission shall
accord substantial weight to the factual findings and legal analysis of the administrative law

judge. The Commission shall not modify or reject a legal conclusion of the proposed decision unless
it determines, based upon the administrative record and supported by citation to controlling statutory
or decisional authority, that the proposed decision is clearly inconsistent with governing law. Upon
adoption by the Commission pursuant to Government Code section 11517, or upon the proposed
decision becoming final by operation of law if the Commission does not elect to review within the
time permitted, the decision shall constitute the final decision of the Commission. If the final
decision concludes that advertising is deceptive, it shall operate as a notice of disapproval. If the
final decision concludes that advertising is not deceptive, it shall constitute a determination that the
advertising is not disapproved, and no further action shall be taken by the Bureau or the Commission
with respect to the matter.

A notice of disapproval issued pursuant to subsection (d)(1) or (2) shall become effective 30
days after service on the licensee of the notice. If, within 30 days of the service of the notice of
disapproval issued under subsection (d)(1) or (2), the licensee has not complied with the notice or
filed a civil action seeking judicial review of the notice, such failure shall constitute grounds for
discipline or for imposing conditions on a license. If the licensee has filed a civil action to contest
the final notice of disapproval, no violation shall occur until a final judgment upholds the notice of
disapproval and the licensee thereafter fails to comply within 10 days. Once a violation occurs,
subsequent remedial actions cannot eliminate it but may be considered a mitigating factor regarding
any imposition of discipline.

® Pursuant to this section, when the Bureau issues a notice of disapproval pursuant to
subsection (d), all of the following must be included in the next Bureau report for the cardroom
business licensee’s or TPPPS business licensee’s initial or renewal license application, as applicable:

(1) Bureau notice of deceptive advertising;
(2) Written support in rebuttal to the notice of deceptive advertising submitted by the
cardroom business licensee or TPPPS business licensee;

(3) Bureau notice of disapproval; and,

(4) A summary of any subsequent actions taken by the cardroom business licensee, TPPPS
business licensee, a court, or the Bureau regarding the Bureau’s issued notice of disapproval.
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LAW OFFICES OF DAVID M. FRIED

6 Beach Rd., # 1115 Phone: (415) 370-0929
Tiburon, CA 94920 dmfried12 @gmail.com

April 9, 2026

Via Email ahunter@cgcc.ca.gov
California Gambling Control Commission
2399 Gateway Oaks Dr. Suite 220
Sacramento, CA 95833-4231

Re: Proposed Advertising Regulations: CGCC-GCA-2025-02-R

Dear Commissioners:

These comments are submitted on behalf of the California Grand Casino and Oaks Card Club
regarding the second modified text of the regulation, dated February 17, 2026, and address the
Comments and Responses section VI (“CR”) 15-day comments released for this hearing.

I. Retroactivity.

The problem that the regulation could be applied retroactively was first raised in our
comment letter of February 26, 2026, which is attached and again incorporated by reference.

This concern was also discussed at the March 3, 2026 hearing (beginning at the 11- minute
mark). At the hearing, the Commissioners and Commission staff stated that the regulation was not
intended to apply retroactively, that as currently written the regulation was ambiguous, and that
applying the regulation retroactively would violate Due Process.

In response to Commissioner Heins” question about how the regulation would apply to
advertising that began before the regulation was adopted and then continued after its adoption, staff
replied: “I am not sure there is sufficient clarity in the reg as drafted to answer that. ... I do think
there is an issue with regarding the ‘published and disseminated’ just how the dating takes place of
an advertisement. That could also be clarified ...” Staff suggested changing or removing section
12099(e).

Our March 18, 2026 letter also incorporated by reference the February 26, 2026 letter, and
specifically referred to the retroactivity problem (March 18, 2026 letter, n.1, and n.3).

However, subsection (e) has not been amended or removed, and the retroactivity problem
and the ambiguity remains unresolved.

II. Counting the number of Violations and the Notice/Timing for a violation.

The CR fails to adequately address the four primary issues:

() Section 12099(e) suggests a violation occurs each time there is a “publication or
dissemination” of an advertisement. With broadcasts, the advertisement is disseminated at one time
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to multiple persons. But with digital advertising the content is delivered at different times for each
individual viewer. Would a video ad broadcast once to 10,000 persons be one violation while the

same ad streamed 10,000 different times be 10,000 violations? The CR never answers this question.

2) The possibility of tens or hundreds of thousands of violations arising from a single
advertisement is arbitrary, punitive and violates Due Process and the First Amendment.

3) Substantial penalties may be imposed without adequate notice of a violation.
“4) There are long delays before any administrative hearing on the Bureau notice.

The CR does not address the first and fourth issues. With regard to the remaining issues,
the CR focuses on review procedures for the Bureau’s position, while ignoring the core problems.

A. Because of the wording of sec. 12099 (e), the number of “violations’ is arbitrary and
potentially excessive.

Subsection (e) states: “Violation of this section occurs at the time a deceptive advertisement
is published or disseminated.” This language suggests that a separate violation occurs “at the time”
the ad is disseminated.

However, for digital advertising, an advertisement may be viewed at thousands, tens of
thousands or hundreds of thousands of different times. Under the wording of subsection (e),
violations may be counted in the dozens, hundreds, thousands, tens or hundreds of thousands from
the use of a single advertisement that is displayed at different times for each user. In effect, the
penalties under the regulation are largely dependent on how an advertisement is delivered, rather
than based on whether the content is a serious and consequential violation.

Treating an advertisement broadcast once to 100,000 viewers as one violation, but treating
the same advertisement streamed to 100,000 people one person at a time as 100,000 violations is
arbitrary and capricious. The Due Process Clause prohibits the arbitrary application of penalties, as
well as punitive penalties that are grossly excessive in relation to the state's legitimate interests in
preventing unlawful conduct. BMW of N. Am. v. Gore, (1996) 517 U.S. 559.

Treating a single advertisement as one violation still allows meaningful enforcement,
including penalties and corrective action. It simply prevents disproportionate penalties that raise Due
Process concerns.

(1)  Instead of acknowledging the problem, the CR states that our concern about the
problem of how to count the number of violations is “novel and unfounded.” The “novelty” lies
with the language of the regulation. The regulation is “novel” in referring to a “violation” occurring
“at the time” the ad is disseminated, at a time when new forms of advertising splinter that “time”
into thousands of viewings at different times.
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Because we are dealing with very unique regulatory verbiage, looking backwards or to other
dissimilar regulations for guidance is not useful. No matter how novel the problem created by this
regulation may be, it is a significant and extant problem which needs to be solved.

For this reason, the CR’s noting that the California Horse Racing Board (“CHRB”) did not
address this issue when it wrote its advertising regulations decades ago is inapposite. There also is
no showing that the CHRB regulations contain anything like the wording of subsection (e). The
CR’s argument that the Commission’s advertising regulations should be consistent with the CHRB’s
regulations in fact argues for removing or changing subsection (e).

This concern is hardly “unfounded.” The March 18, 2026 letter gave several examples of
why counting the number of violations under this regulatory definition and for digital advertising is
difficult and could potentially lead to an outrageous calculation. (See March 18, 2026 letter at 1-2.)
The CR does not respond to or discuss a single example of the problem.

2) The CR’s next and final claim is that because the Bureau is tasked with determining
what is a violation, it must necessarily also be tasked with determining the number of violations for
disciplinary purposes. But one statement does not follow from the other. Just because the Bureau
initiates a disciplinary action and can inform the Commission about the number of times an
advertisement is published, does not mean the Commission lacks the authority to determine how to
count the number of violations for disciplinary purposes. This argument is contrary to the Gambling
Control Act (“Act”) and to the Commission’s own regulations.

Section 19841 (f) of the Act delegates to the Bureau only “the disapproval of advertising ...
that is determined by the department to be deceptive....” Nowhere does the Act vest discretion in
the Bureau to go further and decide how to count the number of violations for the Commission’s
disciplinary process and purposes. The Bureau can investigate and report to the Commission how
many times an advertisement was published or viewed, but the Commission decides how to define a
violation and apply disciplinary penalties.

Disciplinary actions and remedies are left to the Commission under the Act, section
19824(b), as evidenced by the Commission adoption of Chapter 10 of the Commission regulations
for disciplinary proceedings. For example, Disciplinary Regulation 12554 (k), counts the violation
of an operational regulation through a repeated practice as one violation. Surely in that case the
Bureau would have to report to the Commission for how long the operational practice continued or
how many times a day the practice was repeated, but it is the Commission’s domain to determine
how to count the number of violations for disciplinary purposes. The CR’s argument that the
Commission has no authority to regulate the number of violations for disciplinary purposes
contradicts the existing Disciplinary Regulations.

I11. The Timing of any Violations: the issue of Notice.

A. The “timing” problem for when violations begin is really a “notice” issue, caused by
the specific wording of sec. 12099 (e), the newness of some of the regulatory criteria, and the
removal from the regulation of the 30-day period for compliance with an initial Bureau notice.
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To illustrate these problems, consider the approach of the Federal Trade Commission, which
regulates deceptive advertising. The FTC issues public advisories of the types of advertising that it
considers deceptive and also publishes precedential decisions, both of which serve to put advertisers
on notice of what the FTC contends are deceptive practices. Then the FTC will send an advertiser a
warning letter referring to these advisories and decisions; that letter does not trigger penalties. Only
if the warning letter is disregarded will the FTC impose a fine. As the FTC website states:

Under this authority, the Commission can seek civil penalties if it proves that (1) the
company knew the conduct was unfair or deceptive in violation of the FTC Act and (2) the
FTC had already issued a written decision (see below) that such conduct is unfair or
deceptive.

In order to trigger this authority, the Commission can send companies a “Notice of Penalty
Offenses.” This Notice is a document listing certain types of conduct that the Commission
has determined, in one or more administrative orders (other than a consent order), to be
unfair or deceptive in violation of the FTC Act. Companies that receive this Notice and

nevertheless engage in prohibited practices can face civil penalties of up to $50,120 per

violation. https://www.ftc.gov/enforcement/penalty-offenses.

Under section 5(1) of the FTC Act, the FTC also can institute cease and desist proceedings before an
Administrative Law Judge, and then seek penalties if the ALJ order is violated. Fines are assessed
for non-compliance with a final order. Alternatively, the FTC can seek injunctive relief in a court,
but not fines and penalties. AMG Capital Management v. FTC, (2021) 141 S. Ct. 1341.

Contrast the FTC rules with this regulation: under subsection (e) violations leading to
penalties occur before the advertiser receives any individual notice, and regardless of whether there
are any precedential decisions or public advisories from which the advertiser could have taken
notice. There is no requirement that the licensee “knew or should have known” that the advertising
was deceptive.

The Supreme Court has emphasized that elementary notions of fairness require that a
defendant have "fair notice" of both the conduct that may subject them to punishment and the
severity of the penalty that may be imposed. State Farm Mut. Auto. Ins. Co. v. Campbell, (2003)
538 U.S. 408 (“State Farm”). The FTC rules comply with this rule; this regulation does not.

There are several options for how to determine the timing of a violation:

(D There are an unlimited number of violations before an initial Bureau notice of possible
deceptive advertising, and in the absence of any advisory or precedential decision that would have
put the advertiser on notice, so a licensee can accrue thousands or tens of thousands of violations
based on one advertisement before receiving an administrative notice and without knowing (or
reasonably being charged with knowledge) that the ad was deceptive. This is what the regulation
does now.
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(2)  There is only one violation of the regulation before the initial Bureau notice, with
whether the licensee should have known of the ad’s deceptiveness a required, aggravating or
mitigating factor for penalties.

(3)  Deferring a violation until after receipt of the initial Bureau notice.

(4)  Deferring a violation until after receipt of a final Bureau notice or administrative
decision;

The CR argues that option 4 would create a “loophole” in cases where the violation is
obvious and the licensee should have known their conduct was wrong or intended to skirt the law.
This is not a loophole. Options 2, 3 and 4 each reflect - in different ways - the principle that
penalties should be imposed on a person only if they knew or should have known their conduct was
wrongful.

K/

<~ We encourage the Commission to look more closely at option 2. This option
addresses the case where the licensee should have known the ad was deceptive, and solves the notice
problem where the licensed did not know or expect that the ad would be deemed deceptive. FCC v.
Fox TV Stations, Inc., (2022) 567 U.S. 239 (“FCC v. Fox™); State Farm, supra.

B. The CR attempts to minimize this concern by stating in conclusory language that
cases of “uncertainty” - that is cases where the Bureau position is unexpected - would occur only at
the “margins.” Regardless of how frequently this situation arises, the regulation should still require
that the licensee knew or should have known the ad was deceptive.

We also disagree about whether uncertainty exists only at the margins. The CR fails to
address the many examples in the March 18, 2026 letter where the application of the deceptive
advertising criteria may be uncertain. For example, the CR does not deny that what types of
advertising “depicts gambling as a means of becoming wealthy” is today unclear. Does showing
someone winning a lot of money in a poker tournament a violation of the regulation? Is the
following advertisement “deceptive?”

Advertising of this type is mainstream and common, rather than existing only at the “margins.”

And - the crucial issue — is what will the Bureau do with advertising that depicts approved
blackjack-style games that the current Attorney General wishes to do away with? This is hardly an
issue at the margins, given that cardroom blackjack games are mainstays of cardroom gaming and
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advertising. As of today, the Bureau’s position on this important application of the new regulation is
not known or established, let alone tested.

There also is a long-standing legal maxim, often repeated by the Supreme Court, that Justice
delayed is Justice denied. The same principle is invoked in First Amendment cases. Freedman v.
Maryland, (1965) 3880 U.S. 51, 59.

For this reason, the CR’s defense of the current proposed language (option 1) is misplaced.
By arguing that there are no due process problems because ultimately there can be a decision made
from the accusation or license renewal process, the CR ignores the long delays in that process. An
administrative decision would not occur until years after the Bureau’s initial notice. In order to avoid
horrendous penalties, and advertiser has to cease using the content for fear of those penalties. The
First Amendment case law is clear that a prompt hearing is required. But the regulation fails to
provide for a prompt hearing.

When substantial potential penalties attach from the date of the advertisement’s publication
and a licensee has to risk license denial or horrendous penalties in a renewal proceeding or
disciplinary action which may be years away from resolution in order to even get a hearing on
whether the Bureau notice is valid, speech rights are chilled and severely compromised. (ISOR at
19; see Volokh Letter I at 4-5, and Fried Letter I at 33-35.) Licensees are incentivized to censor
themselves in any remotely doubtful case before or after receiving a Bureau notice, and to never
contest a Bureau notice to any final decision.

The fact that there is also a counting problem makes this notice/timing problem even worse.
The Bureau can charge a licensee with dozens, hundreds or thousands of violations for one
advertisement in order to intimidate the licensee into a settlement that waives the licensee’s right to
ever challenge the Bureau action, meaning that Bureau’s position will not be reviewed in an
administrative or judicial hearing.

The regulation should make the advertiser’s knowledge (“knew or should have known”) a
required element. To solve the various problems discussed above with subsection (e), (e) should be
modified to state:

A violation of this section occurs at the first time a deceptive advertisement is published or
disseminated following the effective date of this section, and only where the licensee knew
or reasonably should have known that the advertisement was deceptive.!

! Ther are standard indicators in the law of when someone “should have known” something. The

Commission may consider prior notices of disapproval, precedential decisions, and any public
advisory published by the Bureau. That said, the suggestions in this letter are without prejudice to
the view we expressed that violations should only be for non-compliance with final administrative
orders, similar to FTC practice.
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IV. Problems under the Administrative Procedure Act.
A. Necessity.

1. Counting Violations.

The CR defends the “necessity” for the regulation by citing the purposes for the regulation as
a whole, rather than responding to the lack of necessity for specific provisions. Specifically:

The Commission has not demonstrated any necessity for why each publication or
dissemination of a digital advertisement should potentially be a separate violation, where the public
may view or hear an advertisement one person at a time. (See sec. I, supra.)

The CR does not identify necessity for treating broadcast and streamed advertisements
differently let alone with unlimited disproportion.

The CR also does not contain any showing of necessity for treating the violation of
advertising regulations differently than a repeated practice involving the operation of gambling,
which is treated as only one violation under Disciplinary Regulation 12554 (k). The CR focuses on
the “level” of penalties for each, i.e., the fine is the same for either operational or advertising
violations, ignoring that for operational violations a repeated practice counts as only one violation,
but for advertising violations, the same ad or practice can be hundreds, thousands or tens of
thousands of violations.

2. License Renewal Reports.

The CR also has not shown why a Bureau report for license renewals should include
information about Bureau advertising notices the Bureau has withdrawn. The CR states “withdrawn
notices would not constitute derogatory information for further suitability determinations.” In that
case, there is no necessity for including this information in licensing reports if the Commission
cannot consider the information for licensing purposes.

The CR states a withdrawn Bureau notice is “a record of Bureau communication that
provides details on a licensee’s history and prior interactions with the Bureau and therefore is
appropriate to include” in licensing reports, but this is misplaced. The Commission’s regulations do
not require all communications between the Bureau and a licensee to be included in a renewal
report. For example, the Bureau may issue a notice or letter to a licensee concerning other
regulations, then withdraw it without it being included in a renewal report. There is no showing why
a withdrawn advertising notice is being singled out for inclusion in a licensing report especially
where the Commission states it cannot take an action on the basis of the withdrawn notice.

The CR argues that we have not provided “rationale or necessity” for suggesting that these
withdrawn advertising notices not be included in licensing reports. But this reverses the burden
imposed by the A.P.A. which requires that the agency demonstrate necessity rather than placing the
burden on the public to disprove necessity.
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B. Clarity.

The CR defends the “clarity” of the regulation by citing sections about which there is no
dispute, rather than addressing the specific provisions we have identified. Specifically:

The regulation lacks clarity regarding its retroactive application. (See sec. I, supra.)

The Regulation also is lacking any clarity for determining how the number of violations are
to be counted. The CR only states that the regulation does not have to have “a rigid methodology”
for counting violations. Rigid or not, some clarity or other methodology for counting the number of
violations is needed where the uncertainty is apparent and appalling. Moreover, the avoidance of
“rigidity” can be avoided through the use of aggravating and mitigating factors, which the regulation
gives short shrift to. (See sec. I, supra.)

In short, flexibility may be appropriate, but complete ambiguity is not. A baseline rule—such
as one advertisement constituting one violation—still allows discretion through aggravating and
mitigating factors.

C. Consistency

The possibility of punitive penalties, long delays in the review process, notice issues, and the
failure to provide independent review violate Due Process and the First Amendment. See, SEC v.
Jarkesy, (2024) 603 U.S. 109, 141 (Gorsuch, J. concurring). Moreover, while the CR relies on the
fact that there could ultimately be an administrative hearing, a hearing is highly unlikely if the
Bureau can charge a licensee with 10,000 violations from a single advertisement, then offer to settle.

1. Due Process and The First Amendment.

There is no dispute that due process in speech cases requires sufficient notice that speech
governed by regulation will subject the speaker to liability under a new policy, interpretation or
regulation. FCC v. Fox, supra.

The Commission asserts that the regulation gives sufficient notice using generic descriptions
of deceptive advertising and the Bureau has to have discretion in applying those criteria. While we
agree that judgment will be required in applying the criteria, what the CR’s argument misses is that
the problem lies with imposing penalties before these enforcement standards are established.

This regulation gives the Bureau the authority to go beyond what has been actionable at law
historically, and to recognize as “deceptive” advertising that was not regarded as deceptive
previously. The CR does not deny this.

Because licensees lack due notice of what content will be found deceptive, a “violation” and
certainly multiple violations should not occur before a final Bureau notice of disapproval. Id. As
noted above, elementary notions of fairness require that a defendant have "fair notice" of both the
conduct that may subject them to punishment and the severity of the penalty that may be imposed.
State Farm, supra.
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2. Self — Censorship and the “chilling” of speech without a hearing.

For the reasons in our March 18, 2026, letter, penalties should not attach before an
administrative decision.

The issue is to what extent penalties should be deferred or at least limited when a licensee
will have to guess at what the Bureau may object to and may censor themselves in advance of
receiving any notice.

That said, even assuming the Commission’s intention to impose a penalty for pre-notice
conduct, imposing limitless penalties for conduct without any notice of potential violation
undeniably leads to self-censorship of protected speech. The CR only addresses the issue of whether
there should be any violation pre-notice, and fails to consider if punitive penalties based on countless
violations from one advertisement for pre-notice conduct violate Due Process and the First
Amendment, that is the self-censorship that occurs when thousands or hundreds of thousands of
violations can accrue before any notice of an advertising issue.

For the reasons stated in prior correspondence, an A.P.A. hearing should be held separate and
apart from any accusation or license renewal proceeding, and before penalties are imposed.

CONCLUSION

We respectfully request that the Commission give Commission direct staff to make targeted
revisions to section 12099 to address these comments.

Yours,

David M. Fried
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03-03-2026 Transcript Al generated. Not Official

Speaker 1 00:00
Good morning, everyone. The time is 10 o'clock. Today is the 3rd of March, and we're here for a
meeting regarding regulation. Director, would you please call the roll of the commission?

Speaker 2 00:16
Yes. Good morning. Chair LaBrie here. Commissioner Hines.

Speaker 3 00:21
here.

Speaker 2 00:22
Commissioner Liu? Here. Commissioner Yi?

Speaker 1 00:25
out on personal business.

Speaker 2 00:26
Thank you.

Speaker 1 00:29
We're going to do some protocol. We're going to go right into it.

Speaker 2 00:32
uh, typically, | mean, we'll let, we'll let Alex in. Yeah.

Speaker 1 00:35
Let's move her over to our right. We will turn it over to Alex Hunter from our Ledgerig department to
take us through the agenda.

Speaker 4 00:42

Great. Good morning, Chair Luebrey and Commissioners. For the record, my name is Alex Hunter,
H-U-N-T-E-R, and | am a specialist for the Commission's Legislative and Regulatory Affairs
Division. Agenda Item 3 is for the Commission's deliberation and consideration of 15-day written
public comments and possible final adoption of the proposed regulations concerning advertising.
This discussion is being recorded and attendance is available in person and through telephonic and
video teleconferencing. For those participating through Zoom, you may utilize the raise hand feature
to indicate you would like to make a comment. For participants who have called in, please select
star 6 to unmute and announce yourself. For all participants, when called upon, please state and
spell your name for the record before providing your comments. Additionally, if we haven't
experienced a disruption to this meeting, the meeting will temporarily be suspended, all participants
will have their video and microphones automatically muted, and the Commission's tech team will
provide further instructions regarding the continuance of the meeting. Before we continue, are there
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any questions concerning the nature of the proceedings or the procedure to be followed? Okay,
seeing none. The proposed action under Agenda Item 3 would implement Business and
Professions Code Section 198841, Subdivision F, which requires the Commission to adopt
regulations that provide for the disapproval of advertising by licensed gambling establishments that
are determined by the Bureau of Gambling Control to be deceptive to the public. The draft
regulations established definitions, criteria, and procedures concerning the content, control,
dissemination, and disapproval of gambling-related advertisements. Previously, on November 13,
2025, the Commission held a regulation hearing to consider the adoption of the proposed
amendments. The meeting concluded with the Commission instructing staff to notice specified
changes for a 15-day written comment period. That comment period commenced on November 17,
2025, and ended December 2, 2025. Four written comments were received from representatives of
various Indian tribes during the 15-day comment period. Additionally, the Commission received one
informal comment from the Bureau of Gambling Control after the comment period. Copies of the
comment letters, a document that contains a summary of those comments, as well as prior
comments and responses, and staff's recommended second modified text are available on the
Commission's website under proposed regulations. Additionally, we recently received two informal
comment letters from industry stakeholders late last week, which have also been posted on the
Commission's website. In response to the Bureau's concerns expressed in its comment letter, staff
suggests modifications to the proposed action for the Commission's consideration. These
modifications are identified in the proposed second modified text dated February 17, 2026, using
green italic and italic single strikeout font. Today, | will identify the most significant modifications
using page and line numbers within this document.

Speaker 4 03:53

Starting on line 25 of page 8, section 12099 provides procedures for the disapproval of an
advertisement that has been determined by the Bureau to be deceptive to the public. Staff's
suggested changes to this section provide a multi-stage review and disapproval process and
establish two distinct notices that can be issued by the Bureau, the notice of deceptive advertising
and the notice of disapproval. Before the Bureau can issue the notice of disapproval specified in
subsection C, it must first issue a notice of deceptive advertising in accordance with subsection A,
and provide the Cardamom Business Licency or TPPPS business licensee an opportunity to
respond with a written rebuttal. The first stage of the process provides notification to the licensee
that the Bureau has made an initial determination that an advertisement is deceptive. Unlike the
prior draft, this initial notice does not formally disapprove the advertisement, nor does it require the
licensee to correct it within a specified timeframe. Subsection C of section 12099 now contains the
final stage of the Bureau notification process before a file an accusation under Business and
Professions Code sections 19930 and or 19931. Under paragraph 1 of this section, if the licensee
does not... respond with a rebuttal to the Bureau's initial notice of deceptive advertising within 14
calendar days of receipt, the Bureau will issue a notice of disapproval within 30 calendar days.
Conversely, under paragraph two, if the licensee submits a rebuttal timely, the Bureau must
consider and respond to it within 30 calendar days of receipt by notifying the licensee that it holds,
amends, or vacates its initial notice. This response serves as a Bureau's acknowledgement of
receiving the licensee's rebuttal. Thereafter, the Bureau is notified, if the Bureau is notified the
licensee of its determination to uphold or amend its initial notice, the Bureau will then issue a notice
of disapproval. Like the Bureau's notice of deceptive advertising to avoid prior restraint issues, the
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notice of disapproval does not require the licensee to correct the advertisement. Pursuant to
subsection D, only after both notices are issued, may the Bureau proceed to file an accusation
under business and professions code sections 19930 and or 19931. Through the accusation
process, the Bureau's proposed disciplinary action would be heard by an administrative law judge.
After the administrative law judge issues its opinion, the Commission will have the ultimate authority
to decide the matter, which could then be challenged by RIT if necessary. In alignment with the
other changes, subsection E now specifies that a violation of this section occurs at the time the
deceptive advertisement is published or disseminated, and that while fixing or removing the
advertisement thereafter may reduce any potential penalties, it does not undo the violation.

Speaker 4 06:51

The purpose of this provision is to demonstrate and inform that the violation is not the licensee's
failure to correct the action and amend or remove a deceptive advertisement, but to discipline a
licensee for the act of publishing or disseminating a deceptive advertisement. This removes prior
restraint concerns because it only provides for possible punishment after a notice hearing before
the administrative law judge for a deceptive advertisement. Lastly, staff have provided suggested
modifications to subsection F for additional clarity by identifying the specified records the Bureau
must include in the next Bureau report. It's important to note that while not addressed by any
comment letters, staff suggest two additional modifications to other sections of the regulation text.
On line 22 of page one, section 12002 subsection D provides a definition of an advertisement. Staff
suggest modifying this definition to include the word published for consistency with the language
used in the verb form of the definition located in subsection C. Moving on to line 17 of page 12,
section 12461 contains requirements for posting problem gambling information and referral services
on cardroom and TPPS advertisements, websites, and social media pages as specified. Staff
suggest the removal of following from paragraph three of subsection B. This modification ensures
the requirement remains valid if the problem gambling resources listed in sub paragraphs A through
C change or are no longer approved by the Office of Problem Gambling. This concludes my
summary of staff's proposed changes. With all public comment periods mandated under the
rulemaking provisions of the Administrative Procedure Act having closed, the commission may
consider and deliberate on the final adoption of the proposed regulation without taking further public
comment. Any public comments received during this portion of the meeting will be included in the
rulemaking file for this proposal, but will not be summarized or responded to in the final statement of
reasons. Among several actions available to commissioners, commission staff recommend the
commission approve staff to proceed with the recommended changes provided in the proposed
second modified text dated February 17th, 2026, including any additional revisions the commission
may direct staff to make during this meeting. Any substantive modifications approved today will
require staff to proceed with noticing a second 15 day public comment period. I'm ready to respond
to any additional questions the commission may have. Thank you.

Speaker 1 09:31
Okay, thank you Alex turn it over to the commissioners now to see if you have any discussion or

questions.

Speaker 5 09:45
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I think | just, | was looking at the text. | apologize, Mr. Hunter, but | think this is it. This, this, after
this, if we decide to go move forward, you're saying that we have a, this is another 15 day notice for
the public to, to comment on because of the change of the text.

Speaker 4 10:03

Yeah. So if, if we, if you, if the commission approves any of the additional staff suggested changes
to the text, which are indicated in green italic and green italic strikeout on the second modified text,
if the commission approves any of those, then we will need to do a 15 day comment period.

Speaker 1 10:31
| had just just for clarification, Alex, so the regulation is not it's not intended to apply retroactively,
right, it's

Speaker 4 10:44
That's correct. That was not our intent. And | think Russell, the assigned staff attorney, might be
able to to provide some more information on that. I'm not sure if he's available right now.

Speaker 1 10:59

Yeah and we'll let you chime in Russell on that but that was something that was raised and | just
kind of curious and | know that wasn't the intent but maybe there's maybe there's some language
that might that may need to be inserted just to sort of clarify that that's the case because | think
there's some confusion when it says also that you know this violation occurs at the time the
deceptive advertising so it sounds like it could be retroactive but we'll let you chime in Mr. Johnson
see if you can help us out with that.

Speaker 6 11:31

Sure, of course. Good morning, everybody. Russell Johnson, JOH and SON Staff Council with the
Commission. Mr. Hunter is right. It was certainly not the intention to try and apply the regulation
retroactively. To do so would be in violated, violative of due process and would not be what was
intended. The language was intended because in a prior version, what we were looking to do is
provide an opportunity to the advertiser to the licensee to fix or change the advertisement. And the
issue with that as a prior restraint was that there could be a threat to say, hey, take something down
or else you will get punished. And so what we did was kind of remove the process of fixing it or
mending it and then replace that with an advertisement is deceptive. If an advertisement is
deceptive, that's what's wrong. That's the violation itself. And that violation occurs because there's a
deceptive advertisement that was published or disseminated rather than kind of the, you know,
here's your opportunity to take it down. And if you don't, maybe there will be punishment in the
future. So it certainly was not meant to apply retroactively. | don't believe that anyone would
construe it that way. | think there's another interpretation of it that it would apply as of the date of the
advertisement is disseminated or published after the section is effective because the regulation is
prospective. However, | recognize that there is ambiguity there. That was not the intention either.
The fact that it could be construed that way, even though it would fly in the face of constitutional law
provisions and everything is problematic. So yes, additional clarifying language that that section is
only meant to apply prospectively, that it's only for advertisements disseminated or published after
the effective date of the section could be helpful. Another alternative is because if it's not providing
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clarity generally, if it's not assisting and helping reach those standards for promulgating regulations.
| don't believe that he is strictly speaking necessary is really meant to be informative as to what
we're looking at and what we're looking at and what we're intending to look at is the advertisement
itself. Was it deceptive. And that's the issue. So it doesn't mean that that he could be certainly be
amended, or, you know, if, if it's just creating more consternation confusion and not helping the
regulation at all. Its removal does not kind of change. | think the intention and really the structure of
what we've done here today, or what we intend to do here today.

Speaker 1 14:32
Right. Okay. Thank you. And it wouldn't be a substantive change. It would just be. Yeah.

Speaker 6 14:37

It would be, yeah, | mean, it'd be substantive because it's real language, but it was meant to be
more explanatory and not kind of informing, it's meant to be informing what we were looking at, not
meant to place things in such a way that it creates like a liability retroactively or anything of that
nature. | mean, if it just doesn't, if it doesn't, if it can't be amended to clarify that and the, you know,
the industry has other issues regarding it additionally, you know, striking E is certainly an option as
well.

Speaker 1 15:11
Okay, all right, thank you.

Speaker 3 15:13

So | just had one question and to clarify that since we're it's not everything starts and begins out at
the same time if an advertisement was originally disseminated before the regulations were adopted
but continues to be disseminated after the regulations were adopted is the amount of the time after
the still subject is that considered retroactive because it started before

Speaker 6 15:38

that make sense? It does make sense. It's a great question. I'm not sure that there's sufficient clarity
in the reg as drafted to answer that. | think the industry's argument is that that's irrelevant because
until it's found to be deceptive or upheld to be deceptive, there is nothing that's deceptive. | do think
that there is an issue with regarding the published and disseminated just how the dating takes place
of an advertisement. That could also be clarified, but I'm not sure exactly what the standard would
be. What you've mentioned briefly makes some sense if it continues to be advertised after that date.
One of the issues we have with regulating advertising to begin with is once it's out there, it's out in
the ether. How do you fix it? How do you amend it? | wish | did, but | don't have a great answer for
how it would be determined other than using the published and disseminated date that we tracked
in the definition of advertisement. One possible solution is to make the effective date sufficiently far
out so that it creates a time period in which advertisements would expire or of their own would
cease to be functioning in that way. That's a possible solution, but otherwise, if an advertisement
goes up after, that's clear. If an advertisement stays up after, that's less clear, unfortunately. That is
a matter of | think it would be interpreted as far as the Bureau determining whether or not
something's deceptive, sending the notices, they would interpret it that way and the industry would
argue potentially a different way.
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Speaker 3 17:45

Well, it just it seems to me that having a grace period in between, | think, kind of a buffer here for
first things to be taken down makes sense. But it's more clear in issues of like TV advertisement
where the advertisement is still being being disseminated every single day would be a new A new
day where it could be subject to the regulation or or even social media or somewhere out in the in
the On the web advertising, it can either be up or down. And if it's continues to be up after the
regulations are adopted. However, they are adopted that that continued advertising would be
subject to the new rules. | would regulations. | mean, that makes sense to me, but things like flyers
that have been out there and continue to be out there because they've already been disseminated.
And so they're out in the public. You can't do anything about that really, but

Speaker 1 18:40

Except that | would think, and | see that Mr. Fried has his hands up, he may be able to give us
some information in terms of how the industry sort of does their advertising. But | had to think that
it's refreshed quite frequently. | can't imagine that something that's been out there, it's something's
gonna be out there too, too long. | mean, | gotta think that there's refresh. So, Mr. Fried, I'm gonna
let you jump in here. Oh, I'm sorry, Commissioner Lew had to stand up first. | mean, he didn't have
a stand up first, but since he is the commissioner, I'm gonna call him first.

Speaker 5 19:20
And I'll, I'll, I'll list on me. Let's go ahead. Mr. Frey, you go ahead and go first. I'll ask, you know, as if
something come up, what you're saying, I'll, I'll ask him. Thank you.

Speaker 7 19:32

Thank you, commissioners, David Fried, F-R-I-E-D, on behalf of the Oaks Card Club and California
Grand Casino. Just kind of at a high level, you know, we're not opposed to improving Section 12-0-
9-9. | think the Bureau's comment letter did have some merit. We're not opposed to all of the
changes that have been proposed in the second modified text, but we think there's a better
alternative. And before | go through kind of what that alternative is, let me address what | think is
the kind of big problem is it's the concept of the violation, and it's not just the date of the violation,
it's the frequency of the violation. Because by the time there is an administrative action, there are
types of digital advertisement and streaming ads and other ads that may have been published or
disseminated, regardless of the date, hundreds or thousands of times before there's a
determination as to whether they are deceptive. And I think the problem here is we don't have
precedent yet to tell us what is going to be found to be deceptive. One of the comments | made in
my letter is, you know, when we were doing the disciplinary regs many years ago, we decided with
respect to operational practices that we weren't going to define each iteration as a separate
violation. We were going to say if you have a practice that's repeated 20 times a day, 100 times a
day, we were going to treat it as a single violation for the purpose of discipline. And | feel the same
way about advertising. Otherwise, you're going to have fines in the millions or tens of millions of
dollars from a single ad that has been disseminated for, you know, a long period of time before
there's a bureau attention to it or notice. So that is the second dimension. It's not just timing and
retroactivity. It's also how you judge what is a single violation, which is even far, far harder with an
advertisement than it is for an operational practice. The other dimension is what | call the dimension
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of uncertainty. We don't know how the bureau is going to exercise its discretion yet. | expect that
they may take some positions that are categorical or repeat and that there will be ultimately
decisions on those that are presidential. And that's why | suggested that the violation be
noncompliance either following a hearing on the particular advertisement or if there's a precedential
decision, then that would also be a violation. Even if you haven't been charged with it yet, if there's
a decision that's been designated as precedential, then you're on notice that that's not something
you can do. So for a variety of reasons, all of which relate to practical and serious legal concerns, |
think you have to start by grappling with the idea of a single violation. And then you have to figure
out how to define when that violation occurs and what is the violation. And | would suggest the best
course is to say the violation is noncompliance either with a final decision or where there's been
precedent established. And that seems to me to be the fairest dividing line.

Speaker 7 22:57

And then incorporated in that, there's a second issue, which is the need for a hearing. You know,
the Bureau doesn't conduct hearings. The Bureau takes a position. Sometimes the commission
agrees with the Bureau. Sometimes the courts agree with the Bureau. Sometimes neither do. And
there needs to be a hearing. And the hearing should be an independent hearing conducted by
administrative law judge. And it's not appropriate to do that through an accusation for a variety of
reasons. First of all, the accusation seeks both discipline and a determination at the same time. And
| think the determination in the ad is deceptive or that there's a precedent should proceed imposing
discipline. And second, the accusation process can sometimes take longer because of a delay in
initiating the accusation. Whereas in this instance, if the Bureau sends its preliminary determination
and the Bureau who's already drafted that determination then initiates a pleading with the Office of
Administrative Hearings, you can get a hearing fairly quickly. It's just a question of when the initial
pleading is filed. So that's consistent with what I've said. And | also think as a bigger picture, I'll just
say one last thing. | think following whatever we talk about today, | think the staff should have the
opportunity to go back and kind of reexamine what's here as opposed to making a final decision
today. | think this would be a good discussion for them to take back and work with.

Speaker 1 24:31

Can | just respond to that real quick before you ask your question? But | think, though, too, in this
process, | mean, our job is to just kind of provide some of the framework procedurally for, you know,
the Bureau to do its job. But they're going to have to have some leeway in terms of how they're
going to, you know, determine when the date is that the advertisement started and not, | mean, |
think we need to give them that opportunity to work through those issues through the process and
not direct them through the regulation. So | think this particular, | mean, it hits all the buttons. |
mean, it's avoided a prior restraint. It provides a process. There's two layers of notice. There is no
disciplinary action until there's some findings by the ALJ. And then, again, it gets kicked back to the
commission and we get a review. So, | mean, and | also think that most of the language in terms of
what is deceptive is pretty clear. Now, granted, there are a couple of areas, | think, that are a little
bit more gray. But for the most part, | mean, you know, does it apply, does it, you know, advertise to
children? You know, does it promise that you're going to get rich? | mean, those are, that's either it
does or it doesn't. | mean, so | think that a lot of the guidelines here in terms of what's deceptive are
pretty clear. So having said that, let's go, Commissioner Liu, you still have it.
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Speaker 5 26:08

Thank you. | think when | read this, | don't see anything that's like a grandfathered in. And just from
hearing it, there seemed like a lot of these advertisements are pretty frequent and quick, | guess,
not like sit there for a long time. So that was my first thought was that it's something that's like a
billboard, for example. It's out there. It's been there for maybe a month or two. It's nothing
grandfathered in. | don't think in this reg has mentioned anything about grandfathering in anything. |
think that's kind of what | think Eric is talking about, too. So | don't see anything in there, but just
from hearing it, | don't get that. That was one of my questions about the grandfather in the reg. And
| didn't see anything there. Back to you, Mr. Free, your points are like these are good points. | think
the staff kind of took some of the questions or some of the comments and made some address to it.
We could look at it, but | think it's pretty much it's out there already put out in all the different points,
the administrative hearing part, office ministry hearing. You know, | don't know how fast that is. | just
know some of the cases are longer. But, you know, it's just a step process that is normally kind of
like we do what the bureau does. So I'm like, | don't think the regular commission want to put the
point where we've already established certain guidelines. And that's a framework of we're working
with how the bureau works as far as their guidelines, as far as accusations, so forth. That has to be
about in their internal process. So | don't | think | agree with the chairs that the framework's already
here. | think it just matter. Know what the bureau does and when there's and when they look at
different acquisition and how point it is to so

Speaker 1 27:57

And also, and | would point out, too, that this paragraph here says that following the issue of notice
of disapproval, which again, is you're not going to get there until you get there's a rebuttal chance,
you know, there's the Bureau has to look at this, you know, the applicant has an opportunity to
respond to, you know, present some evidence or | guess they're calling it the rebuttal, but it says
that they may proceed with taking action under 1993 or 1991. It's not a mandate. Yeah. And we will
want to do that. But so that's it's going to be up to them to figure out how they want to proceed. Eric,
| think you had your hand up.

Speaker 3 28:34
I did, but | think | had my question answered.

Speaker 1 28:37

had you quick okay mr. Fried we're gonna let you jump in here again and and we appreciate your
comments | know that we're not required to take public comment but | saw some it's certainly there
was some information from your letter that | thought should be discussed

Speaker 7 28:56

Thank you. So | think, let's see if | can organize this the right way. If you think about a restraint on
speech, the case laws, Supreme Court decisions are very clear that there needs to be a hearing
before the government can issue a restraint. Either it has to be before the restraint is issued, or the
directive is issued, or immediately after. Now the problem is, and keep in mind this kind of two-step
process was a suggestion that | made in a prior letter, of the Bureau sending a notice, you get a
rebuttal, they make a final decision. But our prior comments never stopped there because that's not
a hearing. That's an exchange of correspondence. It's with an agency that doesn't have an actual
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hearing process and is not neutral because they're the ones that issue the notice. | mean, if you
think about it, the Bureau is kind of a prosecutor under the Gambling Control Act and the
Commission is an adjudicator, right? They bring things to you and you decide them in an
individualized way. So that is not a, quote, hearing if you send a rebuttal to the Bureau and they
have a chance to revise their opinion or stay with it. You still haven't satisfied the notion of a hearing
taking place. But once the Bureau issues, if you give the Bureau the power to issue a final notice of
disapproval, which their legal counsel says they should not be doing, if you did that, you still have
the prior restraint problem. It doesn't avoid a prior restraint because now you've got a notice saying,
we think your ad's deceptive, and the way the proposal is written, penalties are accruing, and the
accusation process, which is in the hands of the Bureau when they file the accusation pleading,
could be who knows how long away, and now you've got this licensee taking down an
advertisement without a hearing because they're afraid of all the penalties. And we've said in our
letters repeatedly, and | don't think anyone has contested that, that that is a violation of the First
Amendment because you are chilling speech. You are threatening penalties against someone if
they don't speak the way you want them to speak before they've ever had a hearing on it. So that's
why we have consistently suggested that there be some type of hearing that take place before there
is a final determination. And the Bureau doesn't do hearings. And | don't believe, for the reasons
I've already stated, an accusation is the correct process because who knows how long that will take
and how long the speech will be restrained or chilled during that period. | would also say that there
will be some Bureau notices where, yes, you are correct because they're advertising an
advertisement to children or something like that. There's a clear transgression of the criteria in the
regulation. But there may be many other instances where the Bureau decides that it just finds the
ad deceptive for a reason different than the criteria they're required to consider because they're not
limited to the criteria in the regulation and what they consider.

Speaker 7 32:17

And it would be unfair for licensees to be able to know or anticipate what that's going to be until
there's some type of precedent developed. Lastly, | think this is lastly, we still haven't grappled with
the idea of how many violations do we have. We've addressed this in the disciplinary regulations in
other contexts. But if you were to proceed with the proposal in front of you, that's squarely in front of
you as well as how you define what the violation is, when it occurs, and how many of the violations
there are. And that is difficult with advertising because, especially digital advertising, it's not like a
static billboard. You may have 30 versions of a banner advertisement, and those may be dynamic
based on the identity of the person accessing them, which text they get. It's actually more difficult
than | think you realize for some types of advertising. So | think there needs to be a bit more
thinking about the concept of the violation. And again, | know this is repetitive, but the easiest, and |
think the correct way to define a violation in light of the First Amendment, is when the advertiser
should be on notice that the ad is deceptive, either from a final determination or because there's
precedent showing that that's what the finding is.

Speaker 1 33:50

Okay, thank you. Thank you very much. [I'll turn back to commissioners just to see if you have any
more thoughts. Again, | think that the Bureau is going to have to make some determination. The
Bureau is going to have to determine, you know, when in terms of, you know, dates, how they're
going to count the violations. That's something that they're going to need to determine. So | think
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what we have here is a good framework. Again, there's notice, there's opportunity rebuttal. There is
no punishment until after there is a hearing. So | kind of disagree that it would have a chili. | mean,
you get the opportunity for rebuttal. And then there's an opportunity for hearing. There's also
opportunity, then the commission will hear it after ALJ. We have to, you know, prove or disapprove.
There's the RIT process. | mean, so | think that's, there's a lot of due process in the framework that
we, that's been created by staff, | think. So with that, we'll see if any commissioner is willing to make
a motion or if you have any further thoughts or questions.

Speaker 3 35:15

| kind of agree with you. | think that it's a long process to go through and | think there's a lot of
opportunity before it even comes to the very end of it so I'll go ahead and make the motion to
approve the second modification.

Speaker 1 35:32
So that's a motion by commissioner Hines for approval of the second modification. That's the text
dated February 17th, 2026.

Speaker 5 35:45
Yeah, | would agree too. | would second that motion for that option to modify text for February 17th.
Yeah, and then go for the 15 day | think the 15 day written comment here again and go from there.

Speaker 1 36:04
Okay, so we have a motion by Commissioner Hines and a second by Commissioner Lou to adopt
the proposed second modified text. We will now call the roll the roll.

Speaker 2 36:18
Thank you. Commissioner Hines. Aye. Commissioner Lou. Aye chair. Libby. Aye. Thank you.
Motion carries. Okay.

Speaker 1 36:26

All right, we are now at the conclusion of the meeting and we will call for public comment for items
that are not on this agenda. Okay, seeing none. We do not have any closed session items today
either. I'm gonna thank you for your participation. Again, thank you to Mr. Freed and the time is, and
staff, | know this has been a long journey for you and thank you, | know you took a lot of
concessions and a lot of thought has gone into this and trying to get, you could never really get a
perfect product, but | think that the work that you've put in has been tremendous and we really
appreciate it. Thank you.

Speaker 4 37:14
Thank you.

Speaker 1 37:15
Okay. So with that, we will go ahead and adjourn and the time is about 10.37. Thank you.
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